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TAHARAH - PURIFICATION 
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Allah, exalted is He, said: 

“You who have Tman! when you get up to do salah, 
wash your faces and your hands [and your arms] to 
the elbows, and wipe over your heads, and [wash] 
your feet to the ankles. ” 


(Al-Ma’idah 5:6) 


WUDU’ - MINOR RITUAL PURIFICATION 



The Obligations (Fara’id) of Wudu 9 

Hence, the obligations of Purification are washing the three limbs, and 


wiping (mash) the head. 




The elbows and the ankles are comprised in the obligation of washing, 
according to our three ‘ulamci’, contrary to [the opinion] of Zufar, may Allah 
have mercy upon them. 

The prescribed obligation in wiping the head is the extent of the forelock 
[and that is a quarter of the head] according to what al-Mughlrah ibn Shu‘bah 
reported, that the Prophet * arrived at the camp of a tribe and he passed 

water. He then performed wudu’ and wiped over the forelock and his khuffs 
(Muslim, an-Nasa’I, Ahmad, Abu Dawud and others). 
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The Sunnahs of Purification [sought in Wudu ’] 

Washing both hands thrice before entering them into the pot [of water] 
when the person performing wudu ’ wakes from sleep, 

2. Mentioning the name of Allah & at the commencement of wudu’, 

3. Using the toothstick, 

4. Rinsing the mouth ( madmadah), 

5. Rinsing the nose ( istinshaq), 

6. Wiping both ears, 

7. Combing the beard [with wet fingers], 

Combing the fingers [of each hand with wet fingers of the opposite 
hand], 

9. Repetition of the washing up to three times. 
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Matters that are Recommended (Mustahabbat) in 





Wudu 9 

It is recommended for the person making wudu ’ that: 

1. He intends Purification, 

2. He covers [the entire] head with wiping, 

He performs wudu ’ in order and commences with what Allah u 
mentions first, 

4. [He commences] with the right [limbs first], 

5. [He does the acts] in succession, and 

6. He wipes the [nape of the] neck. 
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That which Nullifies Wudu 9 

1. All that exits from the two passages, 4 

Blood, pus and serum - [such that] when they exit from the body they 
flow to a place that is subject to the rule of Purification, 

3. Vomit, when it is a mouthful, 

Sleep, when the person is lying down, reclining, or leaning on 

4. something such that if it was removed he would fall over because of 
it, 

5. The intellect being overcome by fainting or insanity, and 

Laughter in every prayer that consists of bowing ( ruku ‘) and 
prostration ( sujud). 

GHUSL - MAJOR RITUAL PURIFICATION 
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The Obligations of Ghusl 

1. Rinsing the mouth, 

2. Rinsing the nose, and 

3. Washing the entire body. 
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The Sunnahs of Ghusl 

The sunnahs of ghusl are that: 

The person performing the ghusl commences by washing both his 
hands, and 

2. His genitalia, 

He removes the physical impurity (najasah) if there is any upon his 
body, 

Then he performs wudu’ as he would perform wudu’ for the prayer, 
except [the washing of] his feet, 

5. He pours water over his head and [over] his entire body, thrice, 

He moves away from that place [where he performs the ghusl] and 
washes his feet, 

It is not [incumbent] on women to undo their plaits in ghusl if the 
water [easily] reaches the roots of the hair. 
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The Factors which make Ghusl Obligatory 

The ejaculatory discharge of spermatic fluid with passion by the man 
and the woman, 







2. The meeting of both the external genitals [in sexual intercourse] 
[even] without ejaculation, 

3. Menstruation ( hayd ), and 

4. Postnatal bleeding ( nifas ). 


When Ghusl is Sunnah 

The Messenger of Allah n set ghusl as a sunnah for: 

1. The Friday prayer, 

2. The two ‘Ids, 

3. Ihram (entering upon hajj or ‘umrah), and 

4. [Staying at] ‘Arafah. 

There is no ghusl [obligatory] in [the cases of] madhy (pre-seminal or pre- 
ejaculatory fluid) and wadi (post-urinal fluid), but wudu’ is [required] for 
them. 


ijS? Ij c-\_c Sylp- 'jr 0 


J 


J 


l f-U>J 


Water 

Purification from hadath (ritual impurity) is valid with water from: 

1. The sky, 6 

2. River valleys, 

3. Springs, 

4. Wells, and 

5. Seawater. 
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Purification is not permitted with water that has been squeezed out from 

trees (i.e. sap) or fruits 8 (e.g. fruit juice etc.), nor with water in which 
something alien is dominant and which has changed it from the natural state 
of water, like beverages, vinegar, broth, legume soup, rosewater and carrot 
juice. 
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Purification is permitted with water in which something pure is mixed and 
[which] has changed [only] one of its properties, like floodwater and water in 
which saltwort, soap and saffron are mixed. 
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When physical impurity falls into any [type of] still water, wudu’ is not 
permitted with it, be [that water] less or more [in quantity], because the 
Prophet * has instructed [us] to protect water from impurity, for he said: 

“None of you should ever urinate in standing water, and neither should he 
bathe in it for [the removal of] jandbah (major ritual impurity).” 

(Al-Bukharl, Ibn Majah, Abu Dawud) 
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He m [also] said: 

“Whenever any of you wakes from his sleep, he must not dip his hand into 
the pot [of water] until he has washed it three times, for he does not know 
where his hand spent the night.” 







(Muslim, Abu Dawud, an-Nasa’i, Ibn Majah, Ahmad, ad-Daraqutm) 
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With regards to running water, when physical impurity falls into it, [the 
performance of] wudu ’ is permitted with it, [provided] any effect of it is not 
noticeable, because [physical impurity] does not settle with the flowing of 
water. 
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When physical impurity falls into either of the two sides of a large pond, 
in which one of the two sides does not move when one causes motion on the 
other side, then wudu ’ is permitted at the other side, because it is evident that 
the physical impurity has not reached it. 
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The death in water of that which does not have blood flowing in it, like 
bugs, flies, wasps and scorpions, does not spoil the water nor does the death 
in water of that which lives in water, like fish, frogs and crabs, spoil the 
water. 
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Used Water 








The use of previously used water is not permitted for Purification from 
ritual impurities. 

Previously used water is all water with which a ritual impurity has been 
removed, or that has been used on the body for the purpose of [seeking] 
nearness [to Allah]. 

On Tanning 
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Every hide becomes pure when it is tanned; prayer is permitted on it, and 
[the performance of] Wudu’ is permitted with it, except [with] the hides of 
swine and human beings. 




The hair and bones of the carcass are pure. 

On Wells 
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When a physical impurity falls into a well, it is taken out, and purification 
[of the well is achieved by] draining whatever water is in it. 

If a mouse, sparrow, wagtail, king crow or gecko dies in [the well], 
between twenty to thirty buckets are emptied out from it, depending on the 

largeness or smallness of the bucket. 
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If a pigeon, chicken or cat dies in it, between forty to fifty buckets are 
emptied out from it. 

If a dog, goat or human being dies in it, all of the water that is in [the well] 
is drained. 
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If the animal has become bloated in it, or has putrefied, everything in [the 
well] is drained, [irrespective of whether] the animal is small or large. 
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The number of buckets is reckoned according to the medium-sized bucket 
used for wells in the lands. If [the water is] emptied out with a bucket of large 
volume which is more capacious than the medium-sized bucket, it is 
calculated according to that. 
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If the well is spring-fed, and is not drainable, and it is obligatory to drain 
whatever is in it, they take out the equivalent of whatever water is in it. It has 
been reported by Muhammad ibn al-Hasan, may Allah have mercy on him, 
that he said, “Between two hundred to three hundred buckets are emptied out 
of it.” 
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If a dead mouse or something else is found in the well, and they do not 
know when it fell in, and it has not become bloated nor has it putrefied, then 
they are to repeat the prayers of a day and a night if they had performed 
Wudu’ from it, and they are to wash everything that its water had come in 
contact with. 
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If it had become bloated or had putrefied, then they are to repeat the 
prayers of three days and nights, according to a saying of Abu Hanlfah, may 

Allah have mercy on him. Abu Yusuf and Muhammad, may Allah have 
mercy on them, said that they do not have to repeat them until they ascertain 
when it fell in. 

Leftover Water 
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Water leftover (su’r) by a human being and by [an animal] the meat of 
which is [legally] eaten, are both pure. 

Water leftover by dogs, pigs and predatory animals is impure ( najis ). 

Water leftover by cats, stray chickens, birds of prey and of those creatures 
which inhabit houses, for example snakes and mice, is [all] disapproved 
(makruh). 
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Water leftover by donkeys and mules is doubtful. Therefore, if any person 







does not find anything other than this [type of water], he performs wudu’ 
with it and [also] performs tayammum (dry ablution), and it is valid for him 

to commence with either of the two. [ 



TAYAMMUM - DRY ABLUTION 


Stipulations for the Validity of Tayammum 
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1. Someone who does not find water while travelling, or 

While outside the city, and there is approximately a mile or more 
between him and water, or 

Someone who does find water but is ill and is afraid that, if he uses 
the water, his illness will be aggravated, or 

Someone who is junub (major ritually impure in need of ghusl ) who 
4. fears that if he bathes with water, the cold will kill him or make him 
ill, then: 

He performs tayammum with clean earth (sa‘Td). (Al-Ma’idah 5:6) 

The Method of Tayammum 




Tayammum is [performed by] two strokes [on the sa‘Td]: 

1. With one of which one wipes the face, and 

2. With the other [he wipes] his two hands [and arms] up to the elbows. 
Tayammum is the same in [the cases of] janabah and hadath. 
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According to Abu Hanlfah and Muhammad, may Allah have mercy on 
them, tayammum is valid with everything which is of the genus of earth, like 
soil, sand, stones, gypsum, lime, kohl and arsenic. 

Abu Yusuf, may Allah have mercy on him, said, “It is only valid with soil 
or sand in particular.” 
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The intention is an obligation ( fard ) in tayammum, and recommended for 
wudu’. 

That which Nullifies Tayammum 
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Everything that nullifies wudu ’ nullifies tayammum. 
Sighting water also nullifies it, when one is able to use it. 8 
Tayammum is only valid with pure clean earth. 

The Search for Water 
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Someone who does not find water but does hope to find it during the last 
time [of the prayer] is recommended to delay the prayer up until the end of its 










time. Then, if he finds water, he performs xvudu’ and prays, otherwise he 
performs tayammum [and prays]. 

Whilst in tayammum, one performs whatever obligatory and 
supererogatory prayers one wants. 
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Tayammum is valid for someone in good health who is resident, [in the 
case] when a funeral is present and the wall (heir) is someone other than 
himself, and he fears that he will miss the funeral prayer if he becomes 
occupied with purification [with water i.e. wudu’ or ghusl], then he performs 
tayammum and prays. It is similar for someone who is present at ‘Id prayer 
and fears that he will miss the ‘Id [prayer] if he becomes occupied with 
purification [with water]. 
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However, if someone is present at the Jumu‘ah and fears that if he 
occupies himself with purification [with water], he will miss the Jumu‘ah, 
[nevertheless] he performs wudu’; then if he catches the Jumu‘ah, he prays it, 
but otherwise he prays zuhr as four [rak‘ahs]. Likewise, if the time becomes 
tight and he fears that he will miss the time [of that specific prayer] if he 
performs wudu’, [then] he does not perform tayammum but performs wudu’ 
and prays his missed prayer. 
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If a traveller forgets [that he had] water during his journey and performs 
tayammum and prays, and then remembers the water still within the time [of 
that prayer], he does not repeat his prayer [with wi/du’J, according to Abu 
Hanlfah and Muhammad, may Allah have mercy on them. Abu Yusuf, may 
Allah have mercy on him, said that he repeats [the prayer]. 
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It is not incumbent on someone who is performing tayammum [as a 
traveller] to search for water if he is not inclined to believe that there is water 
nearby, but if he is inclined to believe that there is water [nearby] then he is 
not permitted to perform tayammum until he has searched for it. 


AJjO A*.La 


j[» j' Ala frU AiLjj j!5" jl J 



If his companion has some water with him, one asks him for it before 
performing tayammum; then if he refuses it, one performs tayammum and 
prays. 
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MASH - WIPING OVER KHUFFS 


Its Ruling 





<UJj lojj ^Jp jjrU^-l 

*\jl 5j’^j jj j 


Wiping over khuffs is valid, by the sunnah, from every ritual impurity that 
necessitates wudu’, when one dons khuffs while [ritually] pure, and thereafter 
becomes ritually impure. If one is resident, he wipes [over his khuffs ] for [a 
maximum of] a day and a night, 1 and if he is travelling, then he wipes [over 
his khuffs ] for [a maximum of] three days and nights. 
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Commencement [of wiping] follows the occurrence of ritual impurity. 

Method of Wiping 
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Wiping over the khuffs is made upon their outer [part], in lines [drawn] 

with fingers. One begins from the toes towards the shin. The obligation in 
that [wiping] is the extent of three fingers from the fingers of the hand. 
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Wiping is not valid over a khuff in which there is a tear through which the 
extent of three toes are exposed, but if it is less than that, then it is valid. 
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Wiping over khuffs is not permitted for someone for whom ghusl is 






obligatory. 


That which Nullifies Wiping 
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Whatever nullifies wudu’ nullifies wiping. The removal of the khuff also 
nullifies it, and so does the expiry of the period [of wiping]. 

Issues Pertaining to the Duration of Wiping 
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When the period [of wiping] elapses, he removes both of his khuffs, 
washes both of his feet and [then he is permitted to] pray. The repetition of 
the rest of the wudu ’ is not incumbent on him. 

Whoever begins wiping [over khuffs ] while resident, then travels before 
completion of one day and one night, performs the wiping for the complete 
three days and nights. 

Whoever begins wiping [over khuffs ] while travelling, then takes up 
residence: 

If he has performed wiping for one day and one night or more, the 
removal of his khuffs is incumbent on him, 

But if the wiping had been done for less than [a day and a night], then 
he may complete the wiping for a day and a night. 

Whoever wears an overshoe (jarmuq) over the khuff [may] wipe over it. 

That over which Wiping is not Valid 
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Wiping over socks is not valid, unless they are made of leather or they are 
soled. The two of them, may Allah have mercy on them, said that it is valid 
[to wipe over socks] when they are thick and do not absorb water. 

It is not valid to wipe over a turban, a cap, a veil or gloves. 

It is permitted [to wipe] over splints, even though they were fastened 
without [prior] wudu If they fall off without [the wound] healing, the wiping 
does not become void, but if they fall off after healing, [the wiping] becomes 
void. 

HAYD - MENSES 


The Duration of Menstruation 
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The minimum [duration] of menstruation ( hayd ) is three days and 

nights, so whatever is less than that is not menses, but chronic menstrual 
bleeding ( istihadah ). 

Its maximum [duration] is ten days, so whatever exceeds that is [also] 

istihadah. 
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Colour 












During the days of menstruation, whatever the woman sees of redness, 
yellowness and darkness [of discharge], is menses. [The menstruation 
continues] until she sees proper whiteness. 


On its Legal Ruling 



Menstruation absolves the menstruating woman of the obligation to pray 
and it makes fasting haram for her. She must make up ( qada ’) the fast but 
does not have to make up the [missed] prayer. 



She does not enter the mosque nor does she perform tawaf of the House 
[of Allah] (Ka‘bah). Her husband does not approach her [for sexual 
intercourse]. The recitation of the Qur’an is not permitted for the 
menstruating woman nor for the junub. Touching the mushaf (Qur’an) is not 
permitted for someone who is in the state of minor ritual impurity requiring 
wudu’ (muhdith ), unless he holds it by its wrapper. 



When the menstruation ceases in less than ten days, sexual intercourse is 






not permitted with her until she takes a bath, or when the time of a complete 
prayer has passed by her. But if the bleeding ceases in ten days, sexual 
intercourse is permitted with her before [she does] the ghusl. 

When [a period of] purity ( tuhr ) intervenes between two [separate] 
bleeding [periods] within the period of menstruation, then it is like 

continuous bleeding. 

The minimum [period of] purity is fifteen days, and there is no limit for its 
maximum. 

Istihadah - Chronic Menstrual Bleeding 
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The bleeding of istihadah is what the woman sees: 

1. [For] less than three days, or 

2. For more than ten days. 

On its Legal Ruling 
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The ruling of [ istihadah ] is [the same as] the ruling of nosebleed; it does 
not prevent prayer, or fasting or sexual intercourse. 

When the bleeding exceeds ten [days] and the woman has a known cycle 
[of menstruation and purity], she refers to the days of her cycle. Whatever 
exceeds that [cycle] is istihadah. 

If [a minor] commenced her puberty in the state of istihadah, her menses 
are ten days of each month and the remainder is istihadah. 
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The woman experiencing istihadah, someone who suffers from urinary 
incontinence, a continuous nosebleed or a wound that does not cease 
[bleeding or discharge of other matter] all perform wudu’ for the time of 
every prayer and pray with that wudu’, at that time, whatever obligatory and 
supererogatory [prayers] they wish, and when the time elapses, their wudu’ 
becomes void, and the renewal of the wudu’ for the next prayer is incumbent 
on them. 

Nifas - Postnatal Bleeding 
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Postnatal bleeding is the blood that emerges following childbirth. The 
blood which the pregnant woman sees, and what a woman sees during her 
delivery, before the emergence of the child, is istihadah. 
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There is no definition of the minimum [period] of postnatal bleeding, but 
its maximum is forty days. Whatever exceeds that is istihadah. 
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When the bleeding extends beyond forty [days], and this [particular] 







woman has given birth before and has a [regular] cycle in postnatal bleeding, 
she is to refer to the days of her [regular] cycle. If she does not have a 

[regular] cycle, then her postnatal bleeding is forty days. 
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Whoever gives birth to twins in one pregnancy, her postnatal bleeding is 
whatever blood exits following the first child, according to Abu Hanlfah and 
Abu Yusuf, may Allah have mercy on them, but Muhammad and Zufar, may 
Allah have mercy on them, said that [postnatal bleeding is] from the second 
child. 


IMPURITIES AND THEIR CLEANSING 
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The purification of physical impurity from the body of the worshipper, his 
clothes and the place upon which he prays is obligatory. 
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It is permitted to purify physical impurity with water and with every liquid 
[with which] its removal is [practically] possible, such as vinegar and 
rosewater. When physical impurity that has body, comes into contact with a 
khuff [or a shoe] and dries [upon it], and then one rubs it on the ground, 
prayer is permitted in it. 
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Semen is an impurity whose wetness is to be washed, but if it dries on the 
garment then scraping it is sufficient for it. When physical impurity comes 
into contact with a mirror or a sword, it is sufficient to wipe them both. If 
physical impurity falls on the ground, dries in the sun and its traces go away, 
then prayer is permitted on its location, but tayammum is not allowed from 
[that place]. 

Heavy and Light Filth 
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Prayer is permitted when heavy filth (najasah mughallazah ), like blood, 
urine, faeces and wine, comes into contact with someone, to the extent of the 
size of a dirham or whatever is less than that. If [the heavy filth] is more [than 
this amount, then] prayer is not permitted [with it]. 
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If light filth (najasah mukhaffafah), like the urine of [an animal] whose 
meat can [legally] be eaten, comes into contact with him, then prayer is 
permitted with it as long as it does not reach [the extent of] a quarter of the 
garment. 


Visible and Invisible Filth 
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Purification of physical impurity, the washing of which is obligatory, is of 
two types: 

Whatever has a visible substance, its cleansing is [deemed to be] the 

1. removal of its substance, unless such traces remain which are difficult 
to remove, 



Whatever does not have a visible substance, its cleansing is that it be 
washed until the one washing is inclined to believe that it is now pure. 


Istinja’ - Cleansing the Excretory Passages 
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Istinja ’ is sunnah. 

Stones, clods and [suitable] alternatives are sufficient for it. 

One rubs it until [the area] is clean, and there is no prescribed number [of 
stones or rubbings] for it. 

Washing it with water is better [and] if the physical impurity exceeds its 
orifice, [then nothing] other than water and liquids are permitted for its 
removal. 

Istinja’ is not performed with: 

1. Bones, 

2. Dung, 

3. Food, or 

4. The right hand. 
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SALAH - PRAYER 


The Timings of Prayer 
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The beginning of the time of fajr is when the second fajr (dawn) rises, and 
that is the whiteness that spreads across the horizon. The end of the time [of 

fajr ] is as long as the sun has not yet risen. 8 
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The beginning of the time of zuhr is when the sun declines [from the 
meridian]. The end of its time, according to Abu Hanlfah, may Allah have 
mercy on him, is when the shadow of everything becomes twice its size, 
excluding the [normal] shade at midday. Abu Yusuf and Muhammad, may 
Allah have mercy on them, however, said that [the end of the time of zuhr ] is 
when the shadow of everything becomes [equal to] its size. 
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The beginning of the time of ‘asr is when the time for zuhr has expired, 
according to either statement of the two [preceding statements], and the end 
of its time is as long as the sun has not set. 
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The beginning of the time of maghrib is when the sun has set, and the end 
of its time is as long as the twilight ( shafaq ) has not departed, and that is the 
whiteness that is seen on the horizon after the redness according to Abu 
Hanlfah, may Allah have mercy on him, but Abu Yusuf and Muhammad, 
may Allah have mercy on them, said that [twilight] is the redness. 
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The beginning of the time of ‘ isha’ is when the twilight departs, and the 
end of its time is as long as the second fajr has not appeared. 
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The beginning of the time of the witr [prayer] is after ‘isha’ [prayer], and 
the end of its time is as long as the fajr has not appeared. 


Recommended Times for Prayer 
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It is recommended: 

1. To brighten the fajr [prayer], 30 

2 To cool the zuhr [prayer] in the summer, and to hasten it in the 
winter, 

To delay the ‘asr [prayer] for as long the sun does not change [its 







3. colour], 32 and 


4. To hasten maghrib [prayer], 

5. To delay the ‘isha’ [prayer] up until just before one-third of the night. 

In the case of the w/tr [prayer], it is recommended for someone who is 
accustomed to performing the prayer of the night, that he delays the w/tr 
[prayer] to the end of the night. If he is not confident on waking up [for it], he 
performs the w/tr [prayer] before sleeping. 

ADHAN - THE CALL TO PRAYER AND ITS 

RULING 

Adhan is sunnah for the five [daily] prayers and for the Jumu‘ah prayer, 
[but] not for [prayers] besides those. 

There is no modulation (tarjV) in it. 

One adds [the words] “as-salatu khayru’m-mina’n-nawm - Prayer is 
better than sleep,” twice after [saying, “hayya ‘ala] ’l-falah - [Hurry towards] 
success,” in the adhan of fajr. 
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The iqamah is similar to the adhan, except that one adds “gad qamati 
’s-salah - prayer has been established,” twice after “hayya ‘ala ’l-falah” in it. 
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One says the adhan leisurely and is rapid in the iqamah. 

One faces the qiblah for both [the adhan and the iqamah ], but when [the 
mu’adhdhin ] reaches the [word of] as-salah (in “hayya ‘ala ’s -salah”) and 
al-faldh [in “hayya ‘ala ’ l-faldh ”], he turns his face towards the right and the 
left [respectively]. 


fis'j JjSt' ji' jls ^Lflj 3 ijUdJ jijij 

J* ^ -U jl j J 0$ Ji: V UL j 


One calls the adhan for the missed prayer and [also] says the iqamah. If 
someone has missed many prayers, he calls the adhan for the first [prayer] 
and says the iqamah, and for the second, he has the choice; if he wants, he 
calls the adhan and says the iqamah, or, if he wants, he restricts himself to 
the iqamah [only]. 
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One ought to call the adhan and say the iqamah in [the state of] purity, but 
it is permitted if one calls the adhan without wudu’. However, it is 
disapproved [for one] to say the iqamah without wudu ’, or to call the adhan 
whilst junub. 

One is not to call the adhan for a prayer prior to the entry of its time, 
except for fajr according to Abu Yusuf, may Allah have mercy on him. 



PRECONDITIONS OF PRAYER 
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It is obligatory on the worshipper ( musalli): 

1. To give precedence to purity from ritual and physical impurities, 
according to what we have mentioned earlier [in the last chapter], 

2. To conceal his nakedness (‘ awrah ), 
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The nakedness of a man is whatever is below the navel to the knee - the 
knee is [included in] the nakedness but not the navel. 
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All of the body of a free woman is nakedness, except her face and her two 
hands. 
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Whatever is nakedness for a man, that is [also] nakedness for a slave- 
woman, as well as her belly and her back. Anything else of her body is not 
nakedness. 
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Whoever does not find that with which he may remove the physical 
impurity, prays with [the physical impurity], and he is not obliged to repeat 
the prayer. 
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Whoever does not find garments, prays naked, seated, indicating the 
bowing and the prostration. 
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If he prays standing, it suffices him, but the former [method] is better. 


H '* 

*«► J Jl J-j USW ojk ji vi SUM AP-U *>* 




[And it is obligatory on the worshipper ( musalli ):] 

3. To make the intention for the prayer in which he is about to enter, with 

an intention which he does not separate from the tahrimah 18 by any other 
action, 

4. To face the qiblah, except when he is in a state of fear [in which case] 
he may pray [facing] any direction he is able. 
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If the qiblah is unclear to him and there is no one present whom he may 
ask about it, he exerts himself [in working out the qiblah] and then prays. 
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If he comes to know after he has prayed that he has made an error [in 
determining the qiblah ], then there is no repetition [of the prayer due] upon 
him, but if he comes to know that whilst in the prayer, he turns around 
towards the qiblah and forms [the remainder of the prayer] upon [what he has 

already done]. 
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THE PROPERTIES OF PRAYER 
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Obligations (Fara’id) 

The obligations of the prayer are six: 

1. Saying the ‘Consecratory Takbir’ (tahrimah), 

2. Standing ( qiyam ), 

3. Recitation [of the Qur’an] ( qira’ah ), 

4. Bowing (ruku‘), 

5. Prostration ( sujud ), and 

6. Final sitting ( qa‘dah ) for the extent of the tashahhud. 1 
Anything beyond this is sunnah. 

THE PERFORMANCE OF PRAYER 


The First Rak‘ah or Unit 
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When a man enters his prayer, he says the takbir , 1 and raises both his 
hands with the takbir until his thumbs are parallel to his earlobes. 

According to Abu Hanlfah and Muhammad, may Allah have mercy on 
them, it suffices him to say, “ Allahu ajall - Allah is more majestic,” or 
“[Allahu] a‘zam - Allah is more tremendous,” or “ar-Rahmanu akbar - the 
Most Merciful is greater,” in the place of the [normal] takbir. Abu Yusuf, 
may Allah have mercy on him, however, said that it is not permitted for him 
to say anything but, “ Allahu akbar - Allah is greater,” or “ Allahu’l-akbar - 



Allah is the Greatest,” or “ Allahu’l-Kabir - Allah is the Great. ” 
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[In qiyam] he rests his right hand over his left, and places both beneath the 
navel. 

Then, he says, “ subhanak’Allahumma wa bi-hamdika wa tabaraka’smuka 
wa ta‘ala jadduka wa la ilaha ghayruka - Glory be to You, O Allah. All 
praise is for You. Blessed is Your name, exalted is Your dominion and there 
is no god other than You.” 

He [then] seeks refuge with Allah from the accursed Shaytan and 
recites, “bismi’lldhi’r-rahmdni’r-rahTm - In the name of Allah, the All 

Merciful, the Most Merciful, ” doing so inaudibly 44 in both cases. 
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Then, he recites the Fatihah of the Book (Qur’an), and a chapter (surah) 
with it, or three ayahs (verses) from any chapter he wishes. 

When the imam 46 says, “...wa la’d-dallm ,” he says, “ amm” and the 
follower also says it, but inaudibly. 


; j 3 Jjij % aJ\j 

c- p 

j filial wtlij <J?J ji^****' 

wJJ Ujj : j oX£*~ JjX 



Then, he says the takbir and perform the ruku‘; he rests his hands on his 








knees, opens his fingers wide, levels his back and neither raises nor lowers 
his head [excessively]. [Once] in ruku‘ he says, “subhana rabbi al-‘az Tm - 
Glorious is my Lord, the Great” thrice, and that is the minimum. 

Then, he raises his head saying, “samia’llahu li-man hamidah - Allah 
hears the one who praises Him.” 

The follower says, “rabband laka’l-hamd - Our Lord, all praise is for 
You.” 47 
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When upright in the standing posture, he says the takbTr and prostrates. He 
rests his hands on the ground and places his face between his palms. He 
prostrates on his nose and forehead. If he confines himself to [only] one of 
the two, it is permitted, according to Abu Hanlfah, may Allah have mercy on 

him, but the two of them, may Allah have mercy on them, said that 
restricting [the sajdah ] to the nose is not permitted except because of a valid 
excuse. 
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If he prostrates on the fold of his turban, or on the extra [portion] of his 
clothing it is permitted. 
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In his sajdah, he opens up his armpits and separates his stomach from his 
thighs, points the toes of his feet towards the qiblah and says “subhana 
rabbiya ’l-ala - Glorious is my Lord, the Most Exalted” thrice, and that is the 


minimum. 
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He then raises his head [whilst] saying the takbir, and when he is settled 
in the sitting posture, he says the takbir [again] and prostrates. 
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When he is settled in the [second] sajdah, he says the takbir and becomes 

erect in the standing posture, upon [the use of] the balls of the feet; he does 
not sit nor support himself with his hands on the ground. 


The Second Rak‘ah or Unit 
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In the second rak‘ah, he does just like he did in the first, except that he 
does not open [the unit with “subhdnak’Allahumma. ..”], nor does he recite 
the ta‘awwudh or raise his hands [to his ears], other than in the [case of the] 
first takbir. 
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When he raises his head from the second prostration in the second rak‘ah, 
he lays his left foot down and sits on it, and he erects his right foot [firmly] 
and directs its toes towards the qiblah. He places his hands on his thighs and 
spreads his fingers flat [on them], and says the tashahhud. 
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The tashahhud is that he says, “ at-tahiyyatu IVllahi wa’s-salawatu wa’t- 
tayyibatu, as-salamu ‘alayka ayyuha’n-nabiyyu wa-rahmatu’lldhi wa- 
barakatu-hu, as-salamu ‘alayna wa ‘ala ‘ibddi’lldhi’s-sdlihm, ash-hadu al-la 
ilaha illa’llahu wa ash-hadu anna muhammadan ‘abdu-hu wa-rasuluh. ” In 
the first sitting ( al-qa‘dat al-ula), he does not go beyond that [point]. 
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In the following two rak‘ahs, he recites the Fatihah of the Book only 
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When he sits at the end of the prayer, he sits as he sat in the first [sitting 
position at the end of the first two rak‘ahs ], and says the tashahhud. 
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He asks for blessings upon the Prophet % and makes supplications for 
whatever he likes with what resembles the words of the Qur’an and 
transmitted supplications. He does not supplicate with [words] that resemble 
the speech of humans. 
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Thereafter, he says the salutation ( salam ) to his right and says, “as- 
salamu ‘alaykum wa rahmatu’llah ” and then to his left, likewise. 



Recitation 
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If one is [himself] the imam, he raises his voice with the recitation [of the 
Fatihah and the additional chapter] in: 

1. The fajr [prayer], and in the first two rak‘ahs of 

2. The maghrib, and 

3. The ‘isha’ [prayer]. 

He is to make his recitation inaudible in [the case of] whatever follows the 
first two rak‘ahs. 

If someone is [praying] alone, then he has a choice; if he wishes, he may 
raise his voice and make himself hear [the recitation], or if he wishes, he may 
make it inaudible. 

In the zuhr and ‘asr [prayers], the imam makes his recitation inaudible [in 
all the rak‘ahs ]. 


The Witr Prayer 
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The wzfr [prayer] is three rak‘ahs; he is not to separate them with 
salutation. He recites the [ du‘a] qunut in the third [rak‘ah immediately] 
before the ruku throughout the year. 

In each unit of the witr [prayer], he recites the Fatihah of the Book with a 





chapter [added] to it, and when he wants to [recite] the qunut, he says the 
takbir and raises his hands [to his earlobes], and then recites the quniit. He 
does not recite the qunut in any other prayer. 
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The recitation of a particular chapter and [believing] that any other 
[chapter] will not suffice is not a part of prayer. 

It is disapproved [for one] to adopt the recitation of a specific chapter for 
the prayer not reciting any other [chapter] in it. 

Minimum Recitation 
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The least amount of recitation in the prayer that suffices is whatever is 
comprised under the name ‘the Qur’an’, according to Abu Hanlfah, may 
Allah have mercy on him, whereas Abu Yusuf and Muhammad, may Allah 
have mercy on them, said, “Less than three short verses or one long verse is 
not allowed.” 

The follower is not to recite behind the imam. 1 

Whoever wants to enter into the prayer led by another requires two 
intentions: 

1. An intention for the prayer, and 

2. An intention for the [act of] following. 
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THE JAMA‘AH OR CONGREGATION 






Congregation (jama‘ah ) is a sunnah mu’akkadah [for the obligatory 
prayers]. 


Imamah - Leading the Congregational Prayer 
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The most worthy of people for leading the congregational prayer are: 

The most knowledgeable of them in the sunnah. If they are equal [in 
that respect], 

2. The best of them in reciting [the Qur’an], then if they are equal, 

3. The most scrupulous of them, then if they are equal, 

The eldest of them. 
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It is disapproved to give priority [as the imam] to: 

1. A slave, 

2. A Bedouin, 

3. A dissolute, 

4. A blind man, and 

5. The child of adultery. 

If they put themselves forward [to lead the prayer], it is valid. 
The imam does not prolong the prayer for them. 


Congregation of Women 








It is disapproved for women to pray in congregation by themselves, but if 
they do, [then] the imam is to stand in between them, 57 as [in the case of] 


naked people. 8 


Sequence of Rows 



Whoever prays with [only] one other person makes him stand to his right, 
and if there are two people [other than the imam], then [he stands] in front of 
them. 

It is not allowed for men to follow a woman [in congregational prayer], 
nor a minor. 

[In the congregational prayer,] the imam forms [the front] rows of men, 
then minors [behind the men], then effeminate men/hermaphrodites and then 
women. 

If a woman stands next to a man [in congregational prayer] participating 
in one and the same prayer, the man’s prayer is void. 

Other Issues Pertaining to Prayer 
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It is disapproved for women to attend the congregation, but there is no 
harm if elderly women go out for fajr, maghrib and ‘isha’, according to Abu 
Hanlfah, may Allah have mercy on him. Abu Yusuf and Muhammad, may 
Allah have mercy on them, said that elderly women are permitted to go out 
for every prayer. 
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Someone in the state of purity is not allowed to pray behind someone with 
urinary incontinence, nor pure women behind the woman suffering from 
chronic menstrual bleeding, nor a reader [of the Qur’an] behind an illiterate 
person and nor a clothed person behind a naked person. 

It is permitted for someone who has done tayammum to lead those who 
have done wudu’ [in congregational prayer], and someone who has wiped 
over his khuffs to lead those who wash [their feet] and the person standing 
may pray behind someone who sits. 

The person who is performing ruku‘ and sujud is not to pray behind 

someone who gestures, 1 the person performing the obligatory [prayer] is not 
to pray behind someone who is performing supererogatory prayers, and nor is 
someone who is performing one obligatory prayer [to pray] behind someone 
who is praying a different obligatory prayer. 

Someone who is praying as supererogatory may pray behind someone 
who is praying the obligatory prayer. 60 







Whoever follows an imam [in prayer] and then realises that [the imam] 
was without purity, must repeat his prayer. 
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It is disapproved for the worshipper to fidget with his clothing, or [with 
parts of] his body [during the prayer], and he does not move pebbles away 
unless they render prostration impossible, in which case he may smooth them 
away only once. 

He does not: 

1. Crack his fingers, 

2. Interlace [them], 

3. Place his hands on his flanks, 

4. Drape his garment loosely [over his head], 

5. Gather it [with his hands], 

6. Braid his hair, 

7. Turn towards the right or left, 

8. Squat like the squatting of a dog, 

9. Reply to greetings with his tongue or [by gesturing] with his hand, 

10. Sit cross-legged, other than with a valid excuse, or 

11. Eat or drink. 
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If he is overcome with minor ritual impurity, and if he is not the imam, he 
turns away [and leaves the prayer], performs wudu’ and reestablishes his 









prayer [based on where he left off]. If, however, he is the imam, then he 
appoints someone as [substitute] imam, performs wudu ’ [himself] and 
performs his prayer [based on where he left off], as long as he has not 
spoken. Renewal of the prayer from the very beginning, [however,] is better 
[in either case]. 


That which Nullifies Wudu’ 



If [during prayer]: 

1. Someone falls asleep and experiences seminal discharge, 

2. Becomes insane, 

3. Is overcome with unconsciousness, or 

4. Laughs [audibly], 

he renews his wudu ’ and [also] his prayer. 



If someone talks in his prayer, whether deliberately or out of 
forgetfulness, his prayer is void. 

If someone is overcome with minor ritual impurity after he has sat for a 
period equal to the tashahhud, [then] he is to perform wudu ’ and perform 
[only] the salutation [of the prayer]. 


If he: 


1. Deliberately acquires minor ritual impurity in these circumstances, 

2. Speaks, or 

o Does something which is contrary to the [nature of] the prayer, his 






prayer is [still] valid. 

If someone who has performed tayammum sees water during his prayer, 
his prayer is invalid. 
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If he sees [water] after he has sat [for a period] equal to the 
tashahhud, 

2. Or he was wiping over his khuffs and the period of his wiping elapses, 

3. Or he removes his khuffs with a little action, 

4. Or he was illiterate and learnt a chapter, 

5. Or [he was] naked and found garments, 

g Or [was praying] with gestures and acquired the ability to bow and 
prostrate, 

7. Or he remembered that a prayer was due on him prior to this [prayer], 

o Or the Qur’an-reciting imam became ritually impure with a lesser 
impurity and appointed an illiterate [as imam], 

9. Or the sun rose during the fajr prayer, 

10. Or the time for ‘asr [prayer] has entered during the jumu‘ah [prayer], 

., Or he was wiping over a splint' and it fell off due to healing [of the 
wound], 

Or she was suffering from chronic menstrual bleeding and became 
cured, 66 

their prayer is invalid according to Abu Hanlfah, may Allah have mercy 
on him. According to Abu Yusuf and Muhammad, may Allah have mercy on 







them, their prayer is valid in these cases. 
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DISCHARGE ( QADA’) OF MISSED PRAYERS 
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Whoever misses a prayer discharges it (qada ’) when he remembers it. 

He advances its [performance] before the prayer of that particular time, 
unless he fears [that] the prayer of that time will be lost [due to the shortage 
of time], [in which case] he prioritises [the performance] of the prayer of that 
time over the missed prayer, and then he discharges [the missed prayer]. 

Whoever has missed some prayers, arranges them for their discharge 
(qada’) in the sequence in which they originally became obligatory, unless 
the missed prayers are more than five prayers, in which case the sequential 
order is waived. 
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DISAPPROVED TIMES FOR PRAYER 
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Prayer is not permitted: 

1. During sunrise, 

2. During sunset, other than the ‘asr [prayer] of that day, and 

3. During [the sun’s] meridian at midday. 

[During these times] one does not pray at a funeral, nor does he perform a 
prostration of recitation (sajdat at-tilawah). 
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It is disapproved for someone to perform supererogatory prayers after the 
fajr prayer [until] the sun has risen, and after the ‘asr prayer until the sun has 
set, but there is, however, no harm if someone performs missed prayers, the 
prostration of recitation or prays at a funeral during these two times and one 
does not perform the two units of the circumambulation [of the Ka‘bah]. 





It is disapproved to perform any more supererogatory prayers after the 
appearance of the fajr than the two units of the fajr [prayer]. 

One does not perform supererogatory prayers prior to the maghrib 
[prayer]. 
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NAWAFIL - SUPEREROGATORY PRAYERS 
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The sunnah in prayer is to pray: 

1. Two units or rak‘ahs after the appearance of fajr, 

2. Four before the zuhr [prayer] and two units after it, 

3. Four before the ‘asr [prayer], but if one wants [just] two units, 

4. Two units after the maghrib [prayer], and 

Four before the ‘isha’ [prayer] and four [units] after it, but if one 


5. wants [then just] two units. 
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With regards to the supererogatory prayers of the day, if one wishes, he 
may pray two units with one salutation, and if he wishes, [he may pray] four; 
[any] more than that is disapproved. 

With regards to the supererogatory prayers of the night, Abu Hanlfah, 
may Allah have mercy on him, said that if one prays eight units with one 
salutation, it is permitted, and more than that is disapproved. Abu Yusuf and 
Muhammad, may Allah have mercy on them, however, said that one does not 
exceed two units with one salutation during the night [supererogatory 
prayers]. 


The Ruling of Recitation in Supererogatory Prayers 
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Recitation is incumbent in the first two units [of obligatory prayers]. 

In the last two [units], one has a choice: 

1. If he wishes, he may recite the Fatihah [alone], 

2. If he wishes, he may remain silent, or 

3. If he wishes, he may recite the tasbTh (glorification) [alone]. 

Recitation is incumbent in all units of the supererogatory prayers and 




[also] in all units of the w/tr prayer. 
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Whoever enters into a supererogatory prayer and then invalidates it 
performs it again by way of qada \ If he prays four units, [in which] he sits 
at [the end of] the first two and then renders the other two void, he performs 
two units by way of qada’, but Abu Yusuf, may Allah have mercy on him, 
said that he performs [all] four [units] by way of qada ’. 
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One may perform supererogatory prayers seated, even though he has the 
ability to stand. If someone begins the prayer standing and then sits down 
[and thus, continues the prayer], it is valid according to Abu Hanlfah, may 
Allah have mercy on him, but the two of them, may Allah have mercy on 
them, said that it is not valid without a legitimate excuse. 
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Whoever is [travelling] outside the city may perform supererogatory 
prayers on his mount, facing towards whichever direction it faces [and] 
praying with gestures. 
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PROSTRATIONS FOR ERROR 
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The prostration of error (sajdat as-sahw) is incumbent in the event of an 
[undue] excess or a deficiency [in the prayer], and [it is performed] after the 
salutation. 
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One performs two prostrations [of error], then the tashahhud and then the 
salutation. 

The prostration of error becomes binding upon him when he: 

Adds an act to his prayer that is similar to [the prayer] but is not a part 
of it, or 

2. Omits an act prescribed by the sunnah, or 
Omits: 

i. The recitation of the Fatihah of the Book, or 

3. ii. The qunut, or 

iii. The tashahhud, or 

iv. The [additional] takbirs of the two ‘Ids, or 

The imam recites aloud in what he was supposed to recite inaudibly, 

I • 

or 

5. Recites silently in what was supposed to be audible. 

The error of the imam obliges the prostration [of error] upon the follower; 
if the imam does not prostrate [for error], the follower does not prostrate. If 
the follower makes an error [in his prayer], the prostration [of error] is not 





required of the imam nor of the follower. 


H -aT 


JU- jS'X> ^ Jjaj 

Aaj Ji L^i oi J ilp 

L)^J ^ U Jk>^j 4u*^UM La Ji ^>-j 

—'^vmJ JuS 

iLrfiL^ 4*Sj ji 


Whoever forgets the first sitting ( al-qa‘dat al-‘ula ) [and stands], then 
remembers it when he is closer to the sitting posture, returns, sits and 
performs the tashahhud. If he is closer to the standing posture, then he does 
not return [to the sitting posture], 4 and [at the end of the prayer], performs 
the prostration of error. 

If someone forgets the final sitting and stands up for a fifth [unit], he 
returns to the sitting posture, as long as he has not performed a prostration 
[within the fifth unit]. He abandons the fifth [unit] and performs the 
prostration of error [after the salutation concluding the fourth unit]. 
Nevertheless, if he has secured the fifth [unit] with a prostration, his 
obligatory [prayer] is void and his prayer becomes a supererogatory prayer 
and it is incumbent on him to add a sixth unit. 
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If someone sits in the fourth [unit], and then stands and does not perform 
the salutation believing that [it was] the first sitting, he returns to the sitting 
posture so long as he has not performed a prostration for the fifth [unit]. He 
performs the salutation and then performs the prostration of error. If, 
however, he secures the fifth [unit] with a prostration, he adds another unit to 
it and his prayer concludes [with that sixth unit]. The two [additional] units 


[the fifth and sixth] are supererogatory. 
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Whoever has a doubt about his prayer and does not know whether he has 
prayed three or four [units], and that being the first [incident in prayer] that 
has occurred to him, begins the prayer again [from the beginning]. If that 
[uncertainty] occurs to him frequently then he must base [his prayer] on his 
predominant belief, if he has a [predominant] belief, but if he does not have a 
[predominant] belief, he bases [his prayer] upon [what he has] certainty [of 
within the prayer]. 


jJsj jJl! c!!lb5 jb 

THE PRAYER OF THE SICK 
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If standing is impossible for the sick person, he prays seated with bowing 
(ruku‘) and prostration ( sujud ). If he is unable to bow and prostrate, then he 
gestures [to indicate the positions]. He makes the prostration lower than the 
bowing and does not raise anything towards his face upon which he performs 
the prostration. If he is unable to sit, then he reclines on his back and points 
his feet towards the qiblah and gestures [indicating] bowing and prostration. 

If he lies down on his side with his face towards the qiblah making 
gestures [indicating the postures], it is valid. 

If he is unable to make gestures with his head, he postpones his prayer and 
does not gesture with his eyes, eyebrows nor his heart. 

If he is able to stand but unable to bow or prostrate, the standing is not 
binding upon him and it is permitted [for him] to pray seated whilst gesturing 
[indicating the postures]. 

If a healthy person performs a part of his prayer standing, and then is 
[suddenly] afflicted with an illness, he completes it sitting, and bows and 
prostrates, or by way of gesturing if he is unable to bow and prostrate, or 
reclining if he is unable to sit. 

Whoever prays [initially] seated, bowing and prostrating, due to an illness, 
and then recovers [from that illness] completes [the remainder of] his prayer 
standing, but if he performs a part of his prayer with gestures and then gains 
the ability to bow and prostrate, he begins the prayer [from the beginning]. 

When someone who is overcome with unconsciousness for [a period of] 
five prayers or less recovers, he performs them by way of qada’, but if he 

misses more than that due to unconsciousness, then he does not perform 
[any of] them by way of qada’. 

THE PROSTRATIONS OF RECITATION 


The Qur’anic Verses (Ayahs) of Prostration 
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In the Qur’an, there are fourteen prostrations [of recitation, and they are in 
the following surahs ]: 

1. The end of al-A ‘raf, 77 

2. Ar-Ra‘d, 78 

3. An-Nahl, 

4. Bam Isra ’Tl ( al-Isra ’), 80 

5. Maryam , 81 

6. The first [prostration] in al-Hajj, 8j 

7. Al-Furqan, 83 

8. An-Naml, 84 

9. AlifLam Mim Tamil, 

10. Sad, 86 

11. Ha MTm as-Sajdah, 

12. An-Najm, 88 

13. Al-Inshiqaq, 8 and 

14. Al-Alaq. 90 


The Ruling on Prostration 
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In these places, prostration is incumbent on the reciter and the listener, 
whether [the listener] intended to listen to the Qur’an or did not intend [to 
listen]. 

When the imam recites a verse of prostration [within the prayer], he 
prostrates for it, and the follower prostrates with him, but if the follower 
recites [a verse of prostration], the prostration is not binding upon the imam 
or the follower. If they [the imam and follower] hear [the recitation of] a 
verse of prostration from a man who is not with them in the prayer, they do 
not prostrate for it within the prayer but prostrate for it after the prayer. If 
they do prostrate for it within the prayer, it does not suffice them but neither 
does it invalidate their prayer. 
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Whoever recites a verse of prostration outside of the prayer and does not 
prostrate for it until he entered into prayer and recited it [again], and [this 
time] he does prostrate [once] for both times, the prostration will suffice him 
for both recitations. If he recites it outside of the prayer and prostrates for it, 
and then enters into the prayer and recites it [again], he prostrates for it a 
second time [because] the first prostration does not suffice him. 

One prostration suffices someone who repeats the recitation of one 
[particular verse of] prostration in one session. 
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Whoever wants [to perform] the prostration [of recitation] pronounces the 
takbTr without raising his hands [to his earlobes], and prostrates. He then says 
the takbTr and raise his head [from prostration]. There is neither tashahhud 


nor salutation [required] from him. 

jiL-Jd 

THE PRAYER OF THE TRAVELLER 
Shortening ( Qasr ) the Prayer 
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The journey because of which legal commands change is when one 
intends [to travel to] a place between him and which there is a distance of 
three days travel, traversing by camel or walking on foot, but travelling on 

water 91 is not to be taken into account for that. 
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According to us, the obligation on the traveller is two units for every 
prayer of four 92 units, 93 and any addition to those two [units] is not 

permissible for him. If one does pray four [units] and sits in the second for 
the extent of the tashahhud, then the [first] two units suffice him for his 
obligatory [units], and the other two are supererogatory for him, but if he 
does not sit in the second for the extent of the tashahhud in the first two units, 
then his prayer is void. 


Beginning the Shortening 







Whoever sets out as a traveller performs two units [of prayer] when he has 
passed the houses [at the fringes] of the city, and he remains under the legal 
ruling of a traveller until he intends [to take up] residence in a city for fifteen 
days or more, in which case the completion [of the full prayer] becomes 
binding upon him, but if he intends [to take up] residence for less than that, 
he does not complete [the prayer of four units but perform two]. 



Whoever enters a city not intending to stay there for fifteen days [or 
more], saying, “I shall leave tomorrow,” or “I shall leave [the day] after 
tomorrow,” even if he remains there for many years [still] prays two units 
[shortened]. 

When an army enters dar al-harb (hostile territory) and it intends [to take 
up] residence [there] for fifteen days [or more], it does not complete the [full] 


95 


prayer. 


When the traveller enters into the prayer of a resident [imam] with time 





still remaining, he completes the [full] prayer, 96 but if he enters with him into 
a missed prayer, his prayer is not valid behind him. 

When the traveller leads a group of residents in prayer, he prays two units 
and performs the salutation. Then, the residents complete their prayer 
[individually]. It is recommended when [the traveller] has performed the 
salutation, that he say to them, “Complete your prayers for we are a group of 
travellers.” 

When a traveller enters his [own] city, he completes the [full] prayer, even 
if he has not intended [to take up] residence in it. 

Whoever has a homeland then migrates from it and adopts another 
homeland, then later travels and enters his former homeland, does not 

complete the prayer 97 [but shortens it]. 

When a traveller intends to reside in Makkah and Mina for fifteen days [or 
more], he does not complete the prayer 98 [but shortens it]. 
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The combination of two prayers for the traveller is permitted practically 
but not permitted as [far as] time [is concerned]. 

Prayer is permitted in the sitting position on a boat in all circumstances, 
according to Abu Hanlfah, may Allah have mercy on him, but according to 
the two of them, may Allah have mercy on them, it is not permitted [in the 
sitting position] except with a [valid] excuse. 

Whoever misses a [four-unit] prayer during a journey, performs it by way 
of qada’ as two units when resident, but if he misses a [four-unit] prayer 
while resident, he performs it by way of qada ’ during travel as four units. 

The disobedient and the obedient are [treated] the same with regards to the 
concession during a journey. 










THE JUMU‘AH (FRIDAY) PRAYER 


The Preconditions for the Validity of the Jumu‘ah 
Prayer 


jyZ- Vj i J. j\ £*U- J &.a J, 

jlUJI ji J\ jlkLJJ j j* % 4 I i 


The Jumu‘ah [prayer] is not valid except in a comprehensive city (misr 
jami ‘), 102 or at a [specified] place of prayer within the city, but it is not 
permitted in villages. 

Establishment of the Jumu‘ah prayer is not permitted except by the 
Sultan, or by someone whom the Sultan has appointed. 


Its Preconditions 
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One of its preconditions is the time; it is valid [only] at the time of the 








zuhr [prayer] and it is not valid after it. 

One of its conditions is the address ( khutbah ) before the [obligatory] 
prayer [is held]. The imam delivers two addresses, separating them by one 
sitting. He delivers the addresses standing in [the state of] purity. If [the 
imam] confines himself to the remembrance of Allah, it is permitted, 

according to Abu Hanlfah, may Allah have mercy on him, but they said, 
may Allah have mercy on them, that it must be a lengthy remembrance that 
may be classified as an address. If he delivers the address whilst seated or in 
[the state of] impurity, it is valid but disapproved. 

One of its conditions is the congregation; according to Abu Hanlfah and 
Muhammad, may Allah have mercy on them, the minimum is three [persons] 
besides the imam, but Abu Yusuf, may Allah have mercy on him, said that it 

is two [persons] besides the imam. 

The imam is to be audible in his recitation in both rak‘ahs, and the 
recitation of a specified chapter in them is not [a requirement]. 


Those on whom the Jumu‘ah Prayer is not 
Obligatory 
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The Jumu‘ah [prayer] is not obligatory for: 

1. A traveller, 

2. A woman, 

3. An ill person, 

4. A minor, 

5. A slave, or 

6. A blind person. 

If they do attend and pray with the people, it suffices them for the 
obligatory [prayer] of the time. 


It is permissible for a slave, a traveller or an ill person to lead the Friday 
[prayer as imam]. 
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Whoever performs the zuhr [prayer] in his house on a Friday before the 
imam’s prayer [of Jumu‘ah], without [valid] excuse, that is disapproved for 
him, but his prayer is permitted. Then if he decides to attend the Jumu‘ah 
[prayer after his performance of the zuhr prayer] and proceeds towards it, the 
zuhr prayer becomes invalid [for him], according to Abu Hanlfah, may Allah 
have mercy on him, by [his] making an effort to go to the Jumu‘ah prayer, 
but Abu Yusuf and Muhammad, may Allah have mercy on them, said that it 
is not void until he enters [the Jumu ‘ah prayer] with the imam. 

It is disapproved for the [legally] excused person to perform the zuhr 
[prayer] in congregation on a Friday, as is the case for prisoners. 
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Whoever catches the imam 18 on a Friday prays with him whatever he 
catches, and prays the Jumu‘ah on that basis. 

If he catches him in the tashahhud, or in the prostration of error ( sujud as- 
sahw ), he is to pray the Friday [prayer] on that basis, according to Abu 
Hanlfah and Abu Yusuf, may Allah have mercy on them. Muhammad, may 




Allah have mercy on him, said, “If he catches most of the second unit with 
him, he prays the Jumu ‘ah [prayer] on that basis, but if he catches less than 

that with him, he prays the zuhr [prayer] on that basis.” 


The Khutbah - Address 


U Ji$o jb J, S : JUi aJJI J 

J Ji\ jiiSn ^J r \ > j, j jii \b,\ j «Uai-u \j*> J 

a* £j* 'M J (i-M jy ji'j 

fcUJn^lSt 4i*k^ 


When the imam comes out [for the Friday prayer], the people abstain from 
praying and talking until he completes his address. The two of them, may 
Allah have mercy on them, said, “There is no harm if they talk so long as he 
has not commenced the address.” 

When the mu’adhdhin calls the first adhan on a Friday, the people stop 
selling and buying and they proceed towards the Jumu‘ah [prayer]. 

When the imam ascends the minbar, he sits [on it] and the mu’adhdhins 
call the adhan in front of the minbar. Then the imam delivers the address. 
When he completes his address, they establish the prayer. 
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THE PRAYER OF THE TWO ‘IDS 


Recommended Acts of ‘Id al-Fitr 
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It is recommended for the individual to eat something prior to setting forth 
towards the place of prayer on the day of [‘Id] al-Fitr, take a ghusl, perfume 
himself, dress [in] his best clothes and head towards the place of prayer 
(musalla). He does not say the takbir on the way to the place of prayer, 
according to Abu Hanlfah, may Allah have mercy on him, but according to 
the two of them, may Allah have mercy on them, he does say the takbir. 



He does not perform supererogatory prayers at the musalla prior to the ‘Id 
prayer. 

When prayer becomes lawful with the ascent of the sun, its time has 
entered, [and it lasts] up until the declination [of the sun] ( zawal ) from the 
meridian. When the sun declines, its time is over. 


The ‘Id Prayer Procedure 
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The imam prays two units with the people; in the first [unit] he 









pronounces the consecratory takbir, then three [ takbirs ] after that. After that, 
he recites the Fatihah of the Book and a surah with it. He then says the takbir 
with which he bows. Then, in the second unit, he begins with the recitation 
[of the Fatihah]. When he has completed the recitation [with the additional 
chapter after the Fatihah], he says three takbirs and [then] says a fourth takbir 
with which he bows. 

He raises his hands [to his ears] in [all of] the takbirs of both the ‘Id 


[prayers]. 


Thereafter, [the imam] delivers two addresses after the prayer in which he 
teaches the people [regarding] the sadaqat al-fitr (the mandatory charity of 
the fitr ) and its rules. 



Whoever misses the ‘Id prayer with the imam, is not to perform it by way 
of qada\ 

If the crescent moon is obscured for people and they testify to the sighting 
of the crescent in the presence of the imam after the declination [of the sun 
from the meridian], they pray [the ‘Id prayer] the following day, but if a 
[valid] excuse occurs that hinders people from praying the second day, [the 
imam] does not perform it after that. 


Recommended Acts of ‘Id al-Adha 


• • 
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On the day of [the ‘Id of] Adha, it is recommended that one take a ghusl, 
wear perfume, delay eating until one has finished the prayer and head 
towards the place of prayer saying the takbir. 

One performs the [‘Id of] Adha [prayer in] two rak‘ahs, like the [‘Id of] 
Fitr prayer. 

[The imam] delivers two addresses after [the prayer], teaching people the 
sacrifice ( udhiyah ) and the takbirs of tashriq in them. 

If there occurs a [valid] excuse that hinders people from praying on the 
day [of ‘Id of] Adha, they pray it the following day or the day after that, but 
they do not pray it after that. 


The Takbir at-Tashnq 
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As to the takbir at-tashrlq, the first of it follows the fajr prayer on the Day 
of ‘Arafah and the last of it follows the ‘asr prayer on the Day of Sacrifice 
(nahr), according to Abu Hanlfah, may Allah have mercy on him. Abu Yusuf 
and Muhammad, may Allah have mercy on them, however, said that [it lasts] 
till the ‘asr prayer of the final day of the tashriq. 

The takbir follows [immediately after] the obligatory prayers. [It is to 
say]: “Allahu akbar, Allahu akbar, la ilaha illa’lldhu wa’llahu akbar, Allahu 
akbar, wa IFllahi’l-hamd - Allah is greater, Allah is greater, there is no god 
but Allah, Allah is greater, Allah is greater, and to Allah is all praise.” 
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PRAYER DURING THE SOLAR ECLIPSE ( KUSUF ) 



When the sun is eclipsed (kusuf), the imam prays two rak‘ahs with the 
people, like the form of the supererogatory [prayers]. There is [only] one 
bowing [position] in each rak‘ah. The imam lengthens the recitation in both 
[of the rak‘ahs ] and he makes [the recitation] inaudible, according to Abu 
Hanlfah, may Allah have mercy on him, but Abu Yusuf and Muhammad, 
may Allah have mercy on them, said that he recites aloud. Afterwards, he 
makes a supplication until the sun appears again. 



The imam who performs the Jumu‘ah prayer with them prays with the 
people, and if the imam is not present, the people pray it individually. 

There is no congregation for the lunar eclipse ( khusuf ), and everyone 
prays on their own. 

There is no address ( khutbah ) for the eclipse prayer. 



THE ISTISQA 9 - PRAYER FOR RAIN 
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Abu Hanlfah, may Allah have mercy on him, said, “For seeking rain 
(istisqa’), there is no prayer in congregation according to the Sunnah; and if 
people pray individually it is valid. Istisqa’ is only supplication and seeking 
forgiveness.” 

Abu Yusuf and Muhammad, may Allah have mercy on them, said, “The 
imam prays two units in which he makes the recitation audible. Then, he 
delivers an address and faces the qiblah when supplicating. The imam turns 
his cloak inside out, but the people do not turn their cloaks inside out.” 

The people of the dhimmah do not attend the [prayer for] seeking rain. 
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THE (NIGHT) PRAYER DURING THE MONTH OF 

RAMADAN 



It is recommended 8 for people to congregate in the month of Ramadan, 
after the ‘isha’ [prayer]. 
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The Tarawih Prayer 









Their imam prays five tarwThahs with them, in each tarwThah there are 
two salutations. He sits between every two tarwThahs to the extent of one 
tarwThah. Then, he performs the witr prayer with them. The witr prayer 
is not to be performed in congregation outside the month of Ramadan. 

THE PRAYER IN THE STATE OF FEAR 
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When fear becomes intense, the imam forms the people into two 

groups; one group facing the enemy, and one group behind himself. He 
prays one unit and two prostrations with this [latter] group. When he raises 
his head from the second prostration, this group proceeds to face the enemy 
and the other group attends. The imam performs one unit and two 
prostrations with [the second group] and he performs the tashahhud and the 
salutation. They do not perform the salutation but go away to face the enemy. 
The first group returns and prays one unit and two prostrations, without the 

recitation, individually. They perform the tashahhud and the salutation 
[then] proceed to face the enemy. [Then,] the other group return and pray one 
unit and two prostrations with recitation and perform the tashahhud and 
the salutation. 
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If [the imam] is resident, then he performs two units with the first group 
and two units with the second [group]. 

For the maghrib [prayer], he prays two units with the first group and one 
unit with the second [group]. 

They do not engage in combat whilst in the state of prayer; if they do that, 
their prayer is void. 

If the fear is extremely intense, they pray individually whilst mounted, 
making gestures for the bowing and prostration, facing whichever direction 
they wish if they are unable to face the qiblah [throughout the prayer]. 
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FUNERALS 


jjb j-O!' J* aua> J! iW' 'H 

H> H- ■***' 14 S-4 ifr 

When a person is close to death, he is faced towards the qiblah on his 
right side and encouraged [to pronounce] the two shahadahs. 8 When he 
dies, they tie his jaws and close his eyes. 


Bathing the Corpse 
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When they decide to bathe him, they place him on a dais and place a piece 
of cloth over his private parts (‘ awrah ) and remove his clothes. They perform 
wudu’ on him, but do not rinse his mouth nor rinse his nose. Then, they pour 
water over him. His dais has incense burned under it an odd number of times. 
The water [for ghusl ] is boiled with lotus or with saltwort, and if not 
available, then pure water [suffices]. His head and beard are washed with 

althaea. 
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Then, he is made to lie on his left side and bathed with water and lotus 

until it is seen that the water has reached to what is adjacent to the tablet. 
After that, he shall be made to lie on his right side and bathed with water until 
it is seen that the water has reached to what is adjacent to the tablet. Then, 
[the person bathing the body] causes him to sit, supports him against himself 
and gently rubs his stomach, and if anything emerges from him, washes it. He 
does not repeat the ghusl [of the deceased]. 

Then, he dries him with a cloth and places him in his shrouds. He applies 
balm to his head and beard, and camphor to the parts used in prostration. 


The Shroud 
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Of the Male 

It is sunnah for a man to be shrouded in three cloths: 

1. A wrapper for the lower half of the body (izar), 

2. Shirt ( qamTs ), and 

3. Wrapper ( lifafah ). 

If they confine themselves to two cloths, it is valid. 

When they decide to wrap the wrapper around him, they begin from the 
left side and cast it over him, then with the right side. If they are afraid that 
the shroud will unwrap [and fall] off him, they tie it. 
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Of the Female 

The woman is enshrouded in five cloths: 

1. A wrapper for the lower half of the body (izar), 

2. Shirt (qamTs), 

3. Veil (khimar), 

4. A scrap (khirqah) - with which her breasts are tied, and 

5. A wrapper (lifafah). 

If they confine themselves to three cloths, it is valid. 

The veil is over the shirt but under the wrapper, and her hair is placed 
upon her chest. 
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The hair of the deceased is not combed nor his beard. His nails are not 
trimmed nor his hair. The shrouds are subjected to incense an odd number of 
times before the body is placed in them. Once they have completed that, they 
pray over him. 


The Funeral Prayer 



The one with the most right to lead the prayer over him is the Sultan, if he 
is present. If he is not present, then it is recommended to give priority to the 
imam of the locality, then the wall (legally responsible guardian). If someone 
other than the wall or the Sultan pray over him, the wall repeats [the prayer]. 
If the wall prays over him, then no-one is permitted to pray over him after 
that. If he is buried and he has not yet been prayed over, his grave may be 
prayed over for [up to] three days, and it is not prayed [over] after that. 

The person praying stands level with the chest of the deceased. 3 




The [funeral] prayer is [as follows]: 

1. One says the takblr, praising Allah m after it, then 

One says the [second] takblr and sends blessings on the Prophet 


thereafter 








He says the third takbir and supplicates in it for himself, the deceased 
and the Muslims, and then 

4. One says a fourth takbir and says the salutation. 

One is not to raise his hands [to his ears] except in the first takbir. The 
deceased is not prayed over in a congregational masjid. 


Carrying the Bier 
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When they [i.e. the pallbearers] carry him on his dais, they hold it by its 
four posts. They walk with it briskly, but less than trotting. It is disapproved 
for the people, when they reach his grave, to sit before he is lowered down 

from the necks of the men. 

His grave is dug and a lateral niche ( lahd ) is made ! and the deceased is 
entered from that [side] which is adjacent to the qiblah. 


The Burial 
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When he is placed in his niche, the one placing him is to say, “bismi’llahi 
wa ‘aldmillatirasuli’lldhi - In the name of Allah, and according to the 
religion of the Messenger of Allah.” He is [also] to face him towards the 
qiblah and to loosen the knot [of his wrapper]. Mud bricks are placed over 











the niche; [the placing of] baked bricks and wood [over the niche] is 
disapproved, but there is no harm in [using] cane. Thereafter, earth is cast 

onto [the grave] and the grave is made hump-like and not flattened. 


The Stillborn 




After birth, whoever cries, is named, given a ghusl and prayed over, 1 but 
if it does not cry, it is [not named, given a ghusl nor prayed over, but] is 
wrapped in a cloth and buried. 
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THE SHAHID - MARTYR 143 
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The shahid (martyr) is someone: 

1. Who was killed by polytheists, 4 or 

2. Was found [dead] at the battle with marks of wounding on him, or 

3. The Muslims killed him unjustly but diyah is not due for his killing. 

He is placed in a shroud and prayed over, but not given a ghusl. 

When ajunub is killed [as shahid], he is given a ghusl, according to Abu 
Hanlfah, may Allah have mercy on him, as is the minor, but Abu Yusuf and 











Muhammad, may Allah have mercy on them, said, “They are not given a 
ghusl.” 

The blood of a shahid is not washed off him, nor are his clothes removed, 
but his leather jacket, furs, boots and weapons are removed. 
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Whoever remains alive ( irtithath ) is to be given a ghusl. 

Remaining alive ( irtithath ) is that one: 

1. Eats, or 

2. Drinks, or 

3. Is treated, or 

Remains alive until the time of one prayer passes over him and whilst 
he is conscious, or 

5. He is transferred, while alive, from the battlefeld. 

Whoever is killed due to a hadd (divine statutory) punishment, or qisas 
(legally supervised retaliation), is given a ghusl and prayed over, but those 
rebels or brigands killed are not prayed over. 

* # ■* 

PRAYER INSIDE THE KA‘BAH 
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Prayer inside the Ka‘bah is valid, the obligatory and the supererogatory. If 
the imam prays inside it with a congregation and some of them turn their 



backs to the imam’s back, it is valid, but if any of them turns his face towards 
the face of the imam, it is valid, but disapproved, but if any of them turns his 
back to the face of the imam, his prayer is invalid. 
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When the imam prays in the al-Masjid al-Haram, the people form a 
circle around the Ka‘bah and pray with the imam’s prayer [following him]. If 
any of them is closer to the Ka‘bah than the imam, his prayer is valid if he is 
not on the [same] side [as that] of the imam. 

If someone prays on the roof of the Ka‘bah, his prayer is valid. 
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ZAKAH - OBLIGATORY POOR-DUE 


Obligations of Zakah 

bU; db* \il jibJi i)L)i JLlt jJ-i jp :SV5jJ' 

lTc?j Jy*-' b>b ^ 

tAjLP olSj 4Jlx b *£■ A*Jl£- ^V°j! iSCs V 3 

>3^ J^ 5 ^' i5j JlJ 

SlSjJl *\$\ JJ-fr iclS^J 

^*^>0 ^JXptaJ (I_^IjJi J^jj^a J^*3 4 djUU O .l iijUl* 

*up lg-^ji olSjJl i£j*i ^3 

Zakah is obligatory on the free Muslim [who is] adult and sane when he 

owns the complete minimum amount (nisab), with complete ownership 
and a [lunar] year passes over it. There is no zakah on a minor, an insane 
person or a mukatab. 1 

Whoever owes a debt that encompasses his wealth, then there is no zakah 
[due] from him, but if his wealth is more than the debt, zakah is paid upon the 
excess if it reaches the nisab. 

There is no zakah on residential houses, clothes for the body, household 
goods, riding animals, slaves for [personal] service [not for trade] and 
weapons for use [not for trade]. 

Payment of zakah is not valid without an associated intention to pay, or 
associated [intention] for the disposal of the obligation of the amount [of the 
zakah]. 

Whoever gives away all his wealth as sadaqah (optional charity) and does 
not intend zakah, his obligation [of the payment of zakah] lapses. 
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ZAKAH ON CAMELS ( IBIL ) 
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There is no sadaqah [due] on less than a group of five camels. When 
they amount to five free-grazing, and a year passes over them, there is one 

sheep or goat due [in zakah] for them; [that is] up to nine [camels]. When 
they become ten, there are two sheep or goats due [in zakah ] for them, and 
that is up to fourteen [camels]. When they become fifteen [camels], there are 
three sheep or goats [zakah] in them, up till nineteen. When they become 
twenty, there are four sheep or goats due [in zakah] for them, up till twenty- 
four. 

When they reach twenty-five [camels], there is one bint makhad due [in 
zakah] for them, up till thirty-five. When they reach thirty-six [camels], there 
is one bint labun due [in zakah] for them, up till forty-five. When they 
reach forty-six [camels], there is one hiqqah due [in zakah] for them, till 
sixty. When they reach sixty-one [camels], there is one jadha‘ah due [in 
zakah] for them, up till seventy-five. 

When they reach seventy-six [camels], there are two bint labuns due [in 
zakah] for them, up till ninety. When they become ninety-one [camels], there 
are two hiqqahs due [in zakah] for them, up till one hundred and twenty 
[camels]. 







Thereafter, the obligation recommences; thus, for five [camels over one 
hundred and twenty], there is one sheep or goat with the two hiqqahs. For ten 
[camels over one hundred and twenty], there are two sheep or goats [with the 
two hiqqahs ]. For fifteen [camels over one hundred and twenty], there are 
three sheep or goats [with the two hiqqahs ]. For twenty [camels over one 
hundred and twenty], there are four sheep or goats [with the two hiqqahs ]. 

For twenty-five [camels over one hundred and twenty], there is one bint 
makhad [with the two hiqqahs ], up to one hundred and fifty in which there 
are three hiqqahs [due in zakah]. 



Thereafter, the obligation recommences; thus, for five [camels over one 
hundred and fifty], there is one sheep or goat [with the three hiqqahs ]. For 
ten, there are two sheep or goats. For fifteen, there are three sheep or goats. 
For twenty, there are four sheep or goats. 

For twenty-five [camels over one hundred and fifty], there is one bint 
makhad [with the three hiqqahs ]. For thirty-six [camels over one hundred and 
fifty], there is one bint labun [with the three hiqqahs ]. 

When they reach [the number] one hundred and ninety-six, then in them 
there are four hiqqahs, up until two hundred [camels]. 
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Thereafter, the obligation continually recommences, just as it 


recommences for the fifty which come after the one hundred and fifty. 


The mixed breed ( bukht ) and the Arabian breed (‘ irab ) are [deemed to be] 
the same. 














ZAKAH ON BOVINES 156 ( BAQAR) 



There is no zakah on less than thirty cows. When there are thirty, free- 
grazing [cows] and a year passes over them, there is due a one-year old male 
calf ( tabT e ) or a one-year old female calf ( tabVah ) [as zakah] in them, and in 
forty [cows], it is a two-year old male calf ( musinn ) or a two-year old female 
calf ( musinnah). 
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When they exceed forty [cows] up to sixty, it becomes obligatory [to pay 
zakah ] on the excess accordingly, according to Abu Hanlfah, may Allah have 
mercy on him. Thus, in one [cow over forty cows], it is a quarter of a tenth 
of a two-year old female calf, in two [cows over forty cows], it is one half of 

a tenth 8 of a two-year old female calf and in three, it is three-quarters of a 
tenth of a two-year old female calf. 
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Abu Yusuf and Muhammad, may Allah have mercy on them, however, 
said that there is nothing [to pay] for the excess [over forty cows] until they 
reach sixty. Thus, there are two one-year old male calves or two one-year old 
female calves [in sixty cows]. In seventy [cows], there is a two-year old 
female calf and a one-year old male calf. For eighty [cows], there are two 
two-year old male calves. For ninety [cows], there are three one-year old 
female calves and in one hundred [cows], there are two one-year old female 
calves and one two-year old female calf. 
















It is on this [scale that] the obligation [of zakah ] changes in every ten 
[cows] from a year old male calf to a two-year old female calf [and vice 


versa]. 

Buffaloes and cows are the same [in this regard]. 



ZAKAH ON SHEEP AND GOATS 161 ( GHANAM) 



There is no zakah due on less than forty sheep or goats, and when there 
are forty free-grazing [sheep or goats] and a year passes over them, there is 
one sheep or goat due from them, up until one hundred and twenty. 

When one [sheep or goat] increases [over one hundred and twenty], then 
there are two sheep or goats [due as zakah] from them, up until two hundred. 
When one [sheep or goat] increases [over two hundred], then there are three 
sheep or goats [due as zakah] from them. When they reach four hundred 
[sheep or goats], then there are four sheep or goats [due as zakah ] from them. 

Thereafter, in every [additional] one hundred [sheep or goats over four 
hundred], there is a sheep or goat [added to the payment of zakah]. 

Sheep and goats are [to be deemed] the same [in this regard]. 


ZAKAH ON HORSES ( KHAYL ) 
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When horses are free-grazing, male (stallions) and female (mares), and 
one year passes over them, then their owner has a choice: 

1. If he wants, he may give one dinar for every horse [as zakah], or 
If he wishes, he may value them and pay five dirhams for every two 
hundred dirhams [of the total value]. 

According to Abu Hanlfah, may Allah have mercy on him, there is no 
zakah on the males of them alone, 4 but Abu Yusuf and Muhammad, may 
Allah have mercy on them, said that there is no zakah on horses. 

There is nothing [payable as zakah] on mules and donkeys unless they are 
for trade. 
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According to Abu Hanlfah and Muhammad, may Allah have mercy on 
them, there is no zakah on young camels, young sheep and young cattle, 
unless there are older ones with them, but Abu Yusuf, may Allah have mercy 
on him, said that it is obligatory [to give] one of those [young]. 

Upon whomsoever a two-year old male calf is obligatory and it is not 
available, the sadaqah -official is to take a superior [animal] than that and 

return the excess [to the owner], or he may take an inferior [animal than 
that] and take the excess. 

It is permitted to pay the value in zakah. 
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There is no zakah on work-animals, pack-animals and stall-fed animals. 

The sadaqah -official is not to take the best of the wealth [of animals] 

nor the worst of it; he is to take the average [animals]. 

Whoever possesses the nisab [of animals] and derives benefit from the 
same species throughout the year, is to add it to his wealth [of animals] and 
pay zakah on it [all]. 

The sa ’imah is that [animal] which is sufficed by grazing most of the year. 
When one stall-feeds it for half the year or more, there is no zakah on it. 68 
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According to Abu Hanlfah and Abu Yusuf, may Allah have mercy on 
them, zakah is due on the [complete] nisab [only] and not [on] the excess, but 
Muhammad and Zufar, may Allah have mercy on them, said that it is 
obligatory on them both. 

If zakah is paid in advance before the year [has passed], and one is the 
owner of the nisab, then it is valid. 


ZAKAH ON PROPERTY (MAL) 



ZAKAH ON SILVER ( FIDDAH) 
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There is no zakah on whatever is less than two hundred dirhams [of 
silver]. 169 

When there are two hundred dirhams [of silver] and a year passes over 

them, then for that there are five dirhams [zakah], and there is nothing [to 
pay] on the excess until it reaches forty dirhams, when, there is one dirham 
for it. 

Thereafter, there is one dirham [to pay as zakah ] in every forty dirhams, 
according to Abu Hanlfah, may Allah have mercy on him, but Abu Yusuf and 
Muhammad, may Allah have mercy on them, said that whatever goes over 

two hundred [dirhams], its zakah [is calculated] according to its rate. 
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If the predominant portion of the coin is silver, then it shall be [dealt with] 
under the ruling of silver, but if the predominant portion is alloy, then it shall 
be [dealt with] under the ruling of commodities (‘urud). 
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ZAKAH ON GOLD ( DHAHAB ) 
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There is no zakah on what is less than twenty mithqals of gold, but if it 
is [a minimum of] twenty mithqals, and one year passes over it, there is one- 
half of a mithqal [zakah] due on it. 









Thereafter, in every four mithqals [over twenty], two carats 1 [are due as 
zakah ]. 
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According to Abu Hanlfah, may Allah have mercy on him, there is no 
zakah due on what is less than four mithqals, but they, 1 may Allah have 
mercy on them, said that whatever exceeds twenty [mithqals], its zakah [is 
calculated] according to its rate. 8 

Zakah is due on nuggets of gold and silver, on their jewellery and utensils 
[manufactured] from them. 
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ZAKAH ON STOCK (‘ URUD ) 
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Zakah is obligatory on goods [held] for trade (‘ urud at-tijarah ), whatever 
they may be, when their value reaches the nisab of silver or gold. It is valued, 
according to whichever of the two is more beneficial for the poor and the 
destitute. 

Abu Yusuf, may Allah have mercy on him, said that one should evaluate 
it with what one purchased it; if he purchased it with something other than 
money, it should be evaluated in the predominant currency in the city, but 
Muhammad, may Allah have mercy on him, said that [it should be evaluated] 
in the predominant currency in the city under all circumstances. 
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When the nisab is complete at both ends of the year, 17 ' its falling below 
[the nisab ] in between that does not cause [the obligation of] zakah to 

lapse. 180 

The value of the stock is to be added to the value of gold and silver, and 
likewise, gold is to be added to silver, with [regards to] value until the nisab 
is complete, according to Abu Hanlfah, may Allah have mercy on him, but 

they 8 said, may Allah have mercy on them, that gold is not to be added to 
the silver in value, but [that] it is to be added in portions. 8 


ZAKAH ON CROPS (ZURU‘) AND FRUITS ( THIMAR ) 
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Abu Hanlfah, may Allah have mercy on him, said that a tenth (‘ ushr ) is 
due on 8 whatever the land yields whether little or much, irrespective of 
whether it was irrigated by flowing water 184 or the sky watered it, 3 except 
firewood, bamboo and grass. 8 

Abu Yusuf and Muhammad, may Allah have mercy on them, said that 
‘ushr is not obligatory except for that which has lasting fruit, [and that is] 
when it reaches five awsuq. 

One wasq 87 is sixty sa‘s , 188 according to the sa‘ of the Prophet *. 
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According to [Abu Yusuf and Muhammad], may Allah have mercy on 
them, there is no ‘ushr on vegetables. 

There is half of a tenth (‘ushr), 8 according to both verdicts, 1 on that 
which is watered with large buckets, a water-wheel or a water-drawing 
camel. 

Abu Hanlfah, may Allah have mercy on him, said that of those that are not 
measured by the wasq, like saffron and cotton, the tenth (‘ushr) becomes 
obligatory when its value reaches the value of five awsuq, according to the 
cheapest [crop] that is [evaluated] under the wasq [method of measurement]. 
Muhammad, may Allah have mercy on him, said that a tenth becomes 
obligatory when the produce reaches five units of the highest [unit] that is 
used to determine its category. Therefore, for cotton, he took five loads [as 
the standard] and for saffron, [he standardised on] five maunds (mann). 
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From honey, be it little or much, a tenth is due when it is acquired from 
land that is [also] subject to ‘ushr. Abu Yusuf, may Allah have mercy on him, 

said that there is nothing [due] on it until it amounts to ten azqdq, 4 but 
Muhammad, may Allah have mercy on him, said [that there is nothing due 
from it until it amounts to] five afraq. One faraq is thirty-six [Iraqi] ritls. 

There is no tenth due from the produce of kharaj land. 
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THOSE TO WHOM IT IS PERMITTED TO PAY 
zakAh AND THOSE TO WHOM IT IS NOT 

PERMITTED 

Those Entitled 
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Allah -St, said: 

“Zakah is for: the poor, the destitute, those who collect it, reconciling 
people's hearts, freeing slaves, those in debt, spending in the Way of 
Allah, and travellers. It is a legal obligation from Allah. Allah is All- 
Knowing, All-Wise. ” 

(At-Tawbah 9:60) 


These are eight categories, and of them, “al-mu’allafati qulubu-hum - 
those whose hearts are to be reconciled” has lapsed because Allah M has 
honoured Islam and freed [it of need] of them. [The remainder of the seven 
categories are:] 
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1. The poor person ( faqir ) is someone who has very few things. 

2. The destitute person ( miskin ) is someone who has nothing at all. 

The one who administers zakah (‘amil ) is [someone] whom the Imam 










3. pays when he carries out work [in the administration, collection and due 
disposal of zakah ] according to how much work he has done. 

. Slaves (fi ’r-riqab ) are the mukatab [slaves] who are to be assisted in 

' securing release from their bondage [of slavery]. 

5. The one in debt ( gharim ) is someone who is obligated with a debt. 

g In the way of Allah (fisabili’llah ) is someone who is prevented [by 
‘ poverty] from struggling in the cause of Allah. 

_ The wayfarer (ibn as-sabil ) is someone who has wealth in his own land 
‘ but he himself is currently in another place in which he has nothing. 

These are the avenues of zakah. The owner may pay to all of them, or he 
may limit [the payment] to only one category. 


Those Not Entitled 



1. It is not permitted [for anyone] to pay zakah to a dhimmi, 

2. Nor should a masjid (mosque) be built with it, 

3. Nor a deceased person be shrouded with it, 

4. Nor a slave bought to be set free, 

5. Nor should it be payed to a wealthy person. 

The one paying zakah (muzakkT) is not to pay it to: 

6. His [own] father, grandfather, however high, 

7. His [own] son, grandson, however low, 

8. His mother, grandmothers, however high, and nor to 

9. His [own] wife. 

The wife is not to pay it to her husband, according to Abu Hanlfah, ma; 

10. Allah have mercy on him, but they, 1 2 3 4 5 6 7 8 9 10 may Allah have mercy on them, 
said that she may pay [it] to him. 
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One does not pay it to: 

1. His own mukatab [slave], 

2. Nor his slave [in his ownership], 

3. Nor the slave owned by a wealthy person, 

4. Nor the son of a wealthy person if he is a minor. 


One does not pay it to Banu Hashim and they are: 

1. The family of ‘All, 

2. The family of ‘Abbas, 

3. The family of Ja‘far, 

4. The family of ‘Aqll, 

5. The family of Harith ibn ‘Abd al-Muttalib, 

6. Nor their freed slaves. 
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Abu Hanlfah, may Allah have mercy on him, said that if one pays the 
zakah to a person believing him to be a poor person, and then it becomes 
clear to him that he is wealthy, or [pays it to] a hashiml, or a disbeliever 
(kafr), or he gives it to a poor person in the dark and then it becomes clear to 
him that it is his [own] father or son, there is no [obligation] upon him to pay 
again, but Abu Yusuf, may Allah have mercy on him, said that repayment is 
[incumbent] upon him. 

If one paid it to a person and then realised that he was his [own] slave, or 
his own mukatab [slave], such payment is not valid according to their 

verdicts, all of them. 





*' ^_ 

aj5o j tL^a Uv^ j\5" ji j dUi y* Jit dJLU y Jt 

fb? p» «»J*9 Jj# j -^e J-i ,>“ 

r* P* ^ j' j' 

p* 

eJJb Jjal 


The payment of zakah is not permitted to someone who owns nisab in any 
[form of] property whatsoever, but such payment is permitted to be made to 
someone who owns less than that, even though he may be healthy and 
earning [an income]. 

The transference of zakah from one land 1 to another land is disapproved 

and the zakah of each group is to be distributed within them, unless one 
needs to transfer it to his [deserving] relatives or to a group who are needier 
of it than those of his own land. 
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SADAQAT AL-FITR 
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The sadaqat al-fitr (or fitrah ) is incumbent upon every free Muslim, when 
he is the owner of the amount of the nisab over and above his residence, his 
clothes, his assets, his horses, his weapons and his slaves kept for personal 
service [not for sale]. 202 

He pays it on behalf of himself, his minor children and his slaves who are 
kept for service, but he is not to pay it on behalf of his wife nor on behalf of 
his adult children, even though they may be among his dependents. 

He is not to pay it on behalf of his mukatab [slave], his slaves kept for 






trade or the slave shared between two partners and there is no [obligation of 
paying] fitrah on either of the two [partners]. 

The Muslim pays fitrah on behalf of his non-Muslim slave. 


The Amount of Fitrah 



The [amount of] fitrah is one-half sa‘ of wheat, or one [full] sa‘ of dates, 
raisins or barley. 

The sa‘, according to Abu Hanlfah and Muhammad, may Allah have 
mercy on them, is eight Iraqi ritls, but Abu Yusuf, may Allah have mercy on 
him, said, “[One sa‘ is equal to] five ritls plus one-third of a ritl (5.33 ritls).” 

The obligation of fitrah is connected to the rising of the second dawn 
on the Day of Fitr. 

Whoever dies before that, [the payment of] his fitrah is not obligatory 
[upon him], and whoever becomes Muslim or is born after the dawning of the 
fajr, his fitrah is not obligatory. 

It is recommended for people to pay out the fitrah on the day of fitr, 
before proceeding to the place of [‘Id] prayer, but if they have [paid] it in 
advance before the Day of Fitr it is valid, and if they delay it till [after] the 
Day of Fitr, its obligation does not lapse and its payment is [still] obligatory 
upon them. 





SAWM - FASTING 


Types of Fasting (Sawm ) 
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Fasting (sawm) is of two types: 

1. Obligatory and 

2. Supererogatory. 

The obligatory [type of fast] is of two types: 

Of it is [that] which is connected to specific time, like the fasting of 
Ramadan and of specific vows ( nadhr). Its fast is permitted with an 
1. intention formed during the night, and if one does not make the intentioi 
until the morning, the intention [made] between that [time] and the 
declination of the sun [from its meridian] is sufficient for him, and 
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The second type [of fast] is [that] which becomes necessary to fulfil, lik 
the qada ’ of Ramadan, the unrestricted vow and [fasting for] expiations 

* (kaffarat). The fasting of this [type], and likewise, the fast for zihar, H i 
not permitted except with an intention [formed] during the night. 

As to supererogatory [fasts], all of them are permitted with an intention 
[formed] prior to the declining [of the sun]. 


Ramadan Moonsighting 
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It is incumbent upon people to seek the [new] crescent on the twenty-ninth 

day of Sha‘ban. If they see it, then they fast [the following day], but if it is 
concealed from them, they complete the period of Sha‘ban as thirty days. 

Then they fast [Ramadan]. 206 

Whoever sees the crescent of Ramadan by himself, is to begin fasting, 
even if the Imam does not accept his testimony. 

If there is an obstruction in the sky, the Imam accepts the testimony of a 
single honest person for the sighting of the crescent [moon of Ramadan], be 
that person a man or a woman, freeman or slave, but if there is no obstruction 
in the sky, the testimony is not accepted unless a large group [of people] sees 
it, upon the reporting of which [definite] knowledge can be based. 

The timing of the fast is from the instance of the dawning of the second 
fajr until the setting of the sun. 






The Meaning of Fasting 

Fasting is: 

1. Abstinence from: 

i. Eating, 

ii. Drinking, and 

iii. Sexual intercourse, 

2. During the day, 

3. With intention. 
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Miscellaneous Issues Pertaining to Fasting 

If the person who is fasting ( sd’im ) eats, drinks or has sexual intercourse 
out of forgetfulness, he has not broken his fast. [Similarly] if he sleeps and 

has a seminal discharge, looks at a woman and ejaculates, applies oil [to 
his body], undergoes cupping, applies kohl, or kisses [a woman], he has not 
broken his fast. 
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If he ejaculates because of kissing or touching, then he is obligated to do 
qada ’, but is not obligated to expiate it. There is no harm in kissing if one is 
in control of oneself, and it is disapproved [to kiss] if not in control of 
oneself. 
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If vomiting overwhelms him, 211 his fast is not broken, but if he 
deliberately induces vomit such as fills his mouth, then qada’ is [due] upon 
him. 

Whoever swallows a pebble, a [piece of] metal or a pit, has broken his 
fast and makes up [the fast by way of] qada’. 
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Whoever deliberately: 

1. Has sexual intercourse in either of the two passages, or 

„ Eats or drinks that by which nourishment is acquired or by which his 
' medical requirement is achieved, 

is obligated to [make up the fast by] qada ’ as well as expiate it. 











The expiation [of fasts] is like the expiation of zihar. 

Whoever has sexual intercourse in other than the vaginal passage (farj), 4 
and ejaculates, then qada’ is due upon him but no expiation is due upon him. 
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There is no expiation for violating a fast outside of [the fast] of Ramadan. 
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Whoever takes an enema, sniffs [something through his nostrils], pours 
drops into his ear, treats a body cavity or a wound with moist medicine and it 

reaches his stomach or his brain, has invalidated his fast. 
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If one pours drops [of medicine] into his urethra, he does not break his 
fast, according to Abu Hanlfah and Muhammad, may Allah, exalted is He, 
have mercy on them, but Abu Yusuf, may Allah, exalted is He, have mercy 
on him, said that he does break the fast. 
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Whoever tastes something with his mouth, does not break his fast, but it is 
disapproved for him. 

It is disapproved for a woman to chew food for her child, if there is 
[another] way out for her. 

The chewing of gum does not make the one who is fasting break the fast, 
though it is disapproved. 












Whoever is ill in [the month of] Ramadan, and fears [that], if he fasts, his 
illness will intensify, should not fast and [he] performs it as qada ’. 

If one is a traveller, who is not harmed by fasting, then that he fast is 
better, but it is permitted for him not to fast but to delay the performance [of 
the fast]. 

If the ill person or the traveller dies, and they were both in that state [of 
illness or journey], qada’ is not binding upon them. If, however, the ill person 
recovers [from his illness], or the traveller becomes a resident and, thereafter, 
they die, qada’ is binding upon them to the extent of the duration of their 
becoming well or adopting residence [respectively]. 



[With regards to] the qada’ of [the fasts of] Ramadan, one may separate 
them, if he wants, or if he wants, he may perform them successively. If one 
delays [the qada’] until the following Ramadan begins, he should fast the 


second Ramadan and perform the first [Ramadan’s missed fasts] by way of 
qada ’ after it, and there is no redemption ( fidyah ) due from him. 





When a pregnant woman and a breastfeeding woman are apprehensive for 
themselves or [for] their child, they break the fast, and fast by way of qada ’, 
and there is no redemption due from them. 
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The decrepit old person who is not able to fast should not fast. He should 
[instead] feed one needy person for each day [of missed fasting] just like one 
would feed for expiations. 



Whoever dies and the qada’ of Ramadan was due from him, and he had 
put it in his will, his executor (wait) should feed on his behalf one destitute 
person for each day [missed] a half sa ‘ of wheat or a sa ‘ of dates or barley. 



Whoever begins a voluntary fast and then violates it, should make it up by 
way of qada’. 



When a minor attains [the age of] majority or a non-Muslim becomes 
Muslim in Ramadan, they abstain [from things that nullify the fast] for the 
rest of [that] day of theirs, and they fast after that [day]. They do not make up 


by way of qada ’ whatever [fasts] have passed. 8 



Whoever is overcome by unconsciousness during Ramadan does not make 
up as qada ’ [the fast of] the day in which the unconsciousness took place, but 
he should make up as qada ’ whatever [fasts] come after it. 

When the insane person recovers [from his insanity] for a part of 
Ramadan, [after Ramadan] he should make up by way of qada’ whatever 
[fasts] have passed, and he should fast whatever [days] remain [in that 
month]. 



When a woman menstruates or enters the postnatal period, she should 





break her fast and make it up by way of qada ’ when she becomes pure. 
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When a traveller arrives [at his destination], or a menstruating woman 
attains purity during [any] part of the day, they should abstain from food and 
drink for the remainder of [that] day of theirs. 
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Whoever wakes up for the pre-dawn meal and believes that fajr has not 
yet dawned or breaks his fast believing that the sun has set, and then it 
becomes evident [to him] that the fajr had already dawned or that the sun had 
not yet set, should perform [one fast] as qada ’ for that day, but there is no 
expiation due from him. 


‘Id al-Fitr Moonsighting 
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Whoever alone sees the crescent of the [ ‘Id of] fitr, should not break his 
fast. 

When there is an impediment in the sky [which hinders the sighting of the 
moon], the Imam should not accept for [the sighting of] the crescent of the 
[‘Id of] fitr anything but the testimony of two men, or one man and two 
women. However, if there is no obstruction in the sky, he should not accept 
anything except the testimony of a group by whose reporting [definite] 
knowledge comes about. 
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1‘TIKAF - SECLUSION 
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1‘tikaf is a recommended [act], and it is [defined as] staying inside the 
mosque, with fasting and [with] the intention of i ‘tikaf. 

A ^ > . Jy' iii fyrj 

dJtc-j rtilSotl -i jl 


Sexual intercourse, fondling and kissing are forbidden ( haram ) for 
someone in Vtikaf (mu ‘takif), and if he ejaculates due to kissing or fondling, 
his z ‘ tikaf is nullifed, and [making it up by] qada ’ is due from him. 
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Someone who is in i‘tikaf is not to leave the mosque except for a necessity 
or for the Jumu‘ah (Friday prayer). There is no objection to him selling and 
buying in the mosque without making the goods present [in the mosque]. He 
should only speak of good [things], but total silence is disapproved for him. 
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If someone in z ‘tikaf has sexual intercourse, whether by night or by day, 
forgetfully or deliberately, his i ‘tikaf becomes void. If he leaves the mosque 
for a moment without a [valid] excuse, his i ‘tikaf becomes void, according to 

Abu Hanlfah, may Allah have mercy on him, but they, may Allah have 
mercy on them, said that it is not void unless it is for more than half a day. 
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Whoever binds himself to the z ‘tikaf of [a number of] days, their z ‘tikaf 









along with their nights is binding upon him, and they are to be done 
consecutively, even if the consecutive order is not stipulated in them. 




HAJJ - PILGRIMAGE 


The Stipulations of Obligation 
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Hajj is obligatory on free Muslims, who are adult, sane and healthy, when 
they are able to get provisions for the journey and a mount [for travel], over 
and above [the cost of their] residence and of what is unavoidably needed, 
and over and above maintenance expenses for their families until the time of 
their return, and [as long as] the route is safe. 
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It is required with respect to a woman that there is a mahram or her 
husband to be with her, who perform the hajj with her. It is not permitted for 
her to perform the hajj without [one of] these two if the journey between her 
and Makkah is three days or more. 
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MAWAQIT - GEOGRAPHIC LIMITS 
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The mawaqit 224 (limits) that a person is not to cross except as a muhrim 


(someone who is in the state of ihram): 

1. For the people of Madlnah, it is Dhu’l-Hulayfah, 

2. For the people of Iraq, it is Dhat Trq, 

3. For the people of Syria, it is al-Juhfah, 

4. For the people of Najd, it is Qarn, and 

5. For the people of Yemen, it is Yalamlam. 

If someone adopts the state of ihram before these mawaqit it is 
permissible. Whoever [resides] within the mawaqit, then his mlqat is [at] al- 

Hill. Whoever is at Makkah, then his mlqat is the Haram [itself] for the 
hajj, and it is al-Hill for the ‘umrah. 


Ihram - the Hajj Costume 



When one intends [to enter the state of] ihram, he takes a ghusl or 
performs wudu ’, [but] ghusl is better. 




One dons two new, or washed, garments, a wrap for the lower half of the 
body (izdr) and an upper covering (rida ’), applies perfume, if he has any, and 
prays two rak‘ahs and says: 



“Allahumma inni uridu ’l-hajja, fa yassir-hu h, wa taqabbal-hu minni - O 
Allah, I intend to perform the hajj, so make it easy for me and accept it from 






me. 




Talbiyah - the Hajj Chant 
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Thereafter, following his prayer, he says the talbiyah. 
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If he is performing the hajj alone [as ifradj then he intends by his talbiyah 
the hajj, and the talbiyah is to say: 
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“labbayk’allahumma labbayka, labbayka la sharlka laka, labbayka, 
inna’l-hamda wa’n-ni‘mata laka wa’l-mulka, la sharTka laka - here I am, at 
Your service, o Allah, here I am at Your service. Here I am at your service, 
You have no partner, here I am at Your service. All praise and all bounty is 
for You, and all sovereignty. You have no partner.” 
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It is not desirable to leave out any of these words, but if he adds to them it 
is permissible. 


Prohibitions for the Muhrim 
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When someone says the talbiyah, he has entered ihram, and so let him 
abstain from whatever Allah has prohibited of obscenity, immoralities and 
quarrelling. 
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He should not kill prey, point [someone] towards it, nor direct [someone] 
towards it. 
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He should not wear a shirt, trousers, turban, cap, an outer garment or 
boots, unless he does not find sandals - in which case he is to cut them below 
the ankles. 
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He is not to cover his head or his face. He is not to apply perfume. 
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He is not to shave his head or the hair of [any part of] his body. 

He is not to trim his beard or his nails. 
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He is not to wear a cloth dyed in warns (a yellow dye), saffron or 
safflower, unless it is washed and the colour does not exude. 


Allowances for the Muhrim 
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There is no objection to taking a bath, entering a public bath, seeking 
shade in a room or under a canopy, or tying a money-belt around the waist. 
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He should not wash his head or his beard with althaea. 
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He should chant the talbiyah plentifully following the prayers and 
whenever he ascends a height or descends [into] a valley, meets a group of 

riders, or at the time before dawn (sahr). 

















IF RAD 


Tawaf al-Qudum - Circumambulation upon 
Arrival 
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When one enters Makkah, he begins at al-Masjid al-Haram. When he sets 
his eyes upon the House (the Ka‘bah), he says takbirs (allahu akbar) and 
tahlTls (la ilaha illa’llah), then begins at the Black Stone (al-Hajar al- 
aswad); he faces it and says takbirs and tahlTls, whilst raising both his hands 
with the takbfr. He should salute it and kiss it if he can, without causing 

annoyance or harm to any Muslim. Then he begins with his right side that 
is adjacent to the door [of the Ka‘bah], having before that placed the top sheet 
of his upper covering sheet under the right shoulder and over the left shoulder 
(idtiba‘), and circumambulates (in tawaf) the House in seven circuits. 
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He makes his circumambulations outside the hatim and trots ( ramal ) 
in the first three circuits and walks in the remainder in his normal gait [with 
stillness and dignity]. He should salute ; the [Black] Stone each time he 
passes by it, if he can, and end his circumambulation with saluting [the Black 
Stone]. 
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Then he comes to the Station [of Ibrahim] and prays two units at it, or 
wherever within the Masjid it is possible. 

This tawaf is the tawaf al-qudum, and it is sunnah, not obligatory. 
There is no [requirement] for the residents of Makkah [to perform] the tawaf 
al-qudum. 


Sa‘y - Going Vigorously and Quickly 240 Between 
Safa and Marwah 
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Then one proceeds to [the mount of] Safa and ascends it. He faces the 
House, says the takbTr, asks for blessings on the Prophet and supplicates 
Allah, exalted is He, for his needs. 
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Then he descends towards [the Mount of] Marwah and walks at his 
normal gait. When he reaches the middle of the valley, he goes quickly and 
vigorously between between the two green lines, until he comes to [the 
mount of] Marwah and ascends it. [Here] he does as he did on Safa. This is 
one circuit. So, he performs seven circuits, beginning at Safa and ending at 
Marwah. 241 


y*3 j\5" j i4j iju aSo. Jj 

^ <_r^' >U>)' \ wiai- pe 

‘■ as j s - fje V l $* J-i h J ' 


Then he remains in Makkah in ihram, circumambulating the House 










whenever he wishes. 

One day before the day of tarwiyah, the Imam delivers an address 
in which he instructs people about the departure to Mina, the prayer at 
‘Arafat, the standing [at ‘Arafah] and the [ tawaf] al-ifadah - the 

circumambulation of ‘pressing on’. 

When he has prayed the fajr [prayer] on the day of tarwiyah in Makkah, 
he moves out towards Mina and remains there until he has prayed the fajr 
[prayer] on the day of ‘Arafah. Then he heads towards ‘Arafat and stays 
there. 


Staying at ‘Arafah 
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On the day of ‘Arafah, when the sun declines; the Imam leads the 
people in the zuhr and ‘asr [prayers] beginning with the address; he delivers 
two addresses prior to the prayer in which he teaches people the prayer, 
stopping on ‘Arafah and Muzdalifah, pelting [with stones] at the jamrahs, the 
sacrifice (nahr), shaving [the head] and the tawaf az-ziyarah (the 
circumambulation of visiting). He leads them in zuhr and ‘asr, within the 
time of zuhr, with one adhan and two iqdmahs. 
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Whoever prays zuhr in his own camp on his own prays each of them at its 
time, according to Abu Hanlfah, may Allah have mercy on him, but Abu 
Yusuf and Muhammad, may Allah have mercy on them, said that the person 
who performs the prayer separate from the congregation (munfaridj combines 
them both. 
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Then he heads towards the station (mawqij) 247 and stays close to the 
Mount [of Mercy (Jabal ar-Rahmah)]. Apart from Batn ‘Urnah, the whole of 
‘Arafat is a [ritual] station. 
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The Imam ought to stop at ‘Arafah on his mount, to supplicate and 
instruct the people regarding the rites [of hajj]. 

It is recommended to take a bath prior to the staying at ‘Arafah, 18 and to 
exert oneself in making supplications. 


Staying at Muzdalifah 
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When the sun has set, the Imam and the people with him pour forth at 
their normal pace until they come to Muzdalifah, where they alight. It is 
recommended that they alight close to the mountain upon which is the hearth 
(mTqadah) called Quzah. 

The Imam leads the people in the prayer of maghrib and ‘isha’ 
[combined] at the time of ‘isha with an adhan and an iqamah. 

Whoever prays the maghrib [prayer] along the way, it is not valid 
according to Abu Hanlfah and Muhammad, may Allah have mercy on 
them. 251 
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When fajr dawns, the Imam leads the people in the fajr [prayer], during 















the dark period of the night (ghalas). Then the Imam stands, and the people 
stand with him and he makes supplication. The whole of Muzdalifah is a 
station (mawqif) apart from Batn Muhassir. 

Mina 



Then, before sunrise, the Imam and the people with him pour forth until 
they arrive at Mina. [Here,] one begins with the jamarat al-‘aqabah, pelting 
it, from the bottom of the valley, with seven stones like small chips of gravel, 
with every stone pronouncing the takbir. One does not stand next to it [but 
keeps moving forwards] and discontinues [saying] the talbiyah with the first 
stone [throw]. 
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Then, if he wishes, he slaughters [an animal] then shaves [his head] or 
trims [his hair], but shaving [the head] is better. [Now,] everything has 
become lawful for him except (sexual intercourse with) women. 


Tawaf az-Ziyarah - Circumambulation of Visiting 
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One then comes [back] to Makkah on that day of his or the day after or the 
day after that 4 and circumambulates the House [for] the tawaf az-ziyarah 
(circumambulation of visiting), [which is] seven circuits. If he had performed 













sa ‘y between Safa and Marwah after the tawaf al-qudum (circumambulation 
of arrival) he does not perform ramal with this circumambulation, nor is there 
sa y due from him. If he had not performed sa ‘y [after the tawaf al-qudum], 
he performs the ramal in this circumambulation and performs sa ‘y after it, on 
the basis of what we have mentioned earlier, and [sexual intercourse with] 
women has become lawful to him. 
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This is the circumambulation which is an obligation in the hajj. Delaying 
it for more than these [three] days is disapproved. If he delays it beyond that, 
atonement [by sacrificing an animal] is binding upon him, according to Abu 

Hanlfah, may Allah have mercy on him, but they, may Allah have mercy 
on them, said that there is nothing due from him [as an atonement]. Then he 
returns to Mina and stays there. 


Ramy - Casting Stones 
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When the sun declines [from its meridian] on the second day of the days 
of nahr, one pelts all three jamrahs, beginning with the one that is adjacent 
to the Masjid [al-Khayf] casting seven stones at it, proclaiming the takbTr 
with every stone [throw]. Then, he stops next to it and supplicates. After that, 
he pelts the one next to it in the same way and stops beside it [to supplicate]. 
Then he pelts the jamarat al-‘aqabah in the same way, but he should not stop 
next to it. 
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The following day, he pelts the three jamrahs after the declination of 




the sun [from the meridian], in the same way. 
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Whenever he wishes to hasten the return, he returns to Makkah, but if he 
wishes to stay [at Mina for another night], then he pelts the three jamrahs on 

the fourth day, 3 after the declination of the sun [from the meridian], in the 
same way. 
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If he advances the casting [of stones] on this day to before the declining 
of the sun [and] after the dawning of fajr, it is permitted, according to Abu 

Hanlfah, may Allah have mercy on him, but they, 1 may Allah have mercy 
on them, said it is not permissible. 
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It is disapproved for someone to send his luggage to Makkah while [he 
himself] stays on until he has cast [all the stones]. 


Tawaf as-Sadr - Farewell Circumambulation 262 
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When someone returns to Makkah, he alights at Muhassab, then he 
circumambulates the House with seven circuits without performing ramal in 
them. This is the tawaf as-sadr - farewell circumambulation - and it is 
incumbent [on all] except for the residents of Makkah. After that, he returns 
to his household. 


Miscellaneous Issues Pertaining to Hajj 








If the person in ihram does not enter Makkah, but heads [directly] towards 
‘Arafat, and stands there according to the manner we have mentioned earlier, 
the [obligation of] tawaf al-qudum falls from him, and there is nothing [due 
as atonement] from him for omitting it. 



Whoever reaches the staying at ‘Arafah between the declining of the sun 


[from its meridian] on the day of ‘Arafah until the dawning of the fajr on the 
day of sacrifice (nahr), has secured the hajj. 



Whoever passes through ‘Arafah while asleep or unconscious, or unaware 
that it was ‘Arafat, that suffices for him [with respect to the obligation] of 
staying [at ‘Arafat]. 



The woman, in all of that is like the man, except that she does not uncover 
her head, although she does unveil her face. 

She does not raise her voice with the talbiyah, or perform the ramal in the 
circumambulation, or perform the sa ‘y between the two green lines, nor does 
she shave [her head], but she clips [her hair]. 



QIRAN 



According to us, qiran is better than tamattu‘ and ifrad. 
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The description of qiran is that one adopts the ihram for ‘umrah (lesser 
pilgrimage) and for hajj simultaneously, from the miqat. 





Following the prayer [of two units], one says: “ Allahumma inm uridu’l- 
hajja wa’Wumrata, fa yassir-huma IT, wa taqabbal-huma minnl - O Allah, I 
intend to perform hajj and ‘umrah, so make them easy for me and accept 
them from me.” 
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When he enters Makkah, he begins with the circumambulation, 
circumambulating the House in seven circuits, performing ramal in the first 
three of them, and walking in the remainder at his normal gait. After that, he 
performs sa‘y between Safa and Marwah. These are the actions of ‘umrah. 
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Thereafter, after sa‘y, he circumambulates performing the tawaf al- 
qudum. He performs sa‘y between Safa and Marwah for hajj, just as we have 
explained with respect to someone performing ifrad. 
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When someone pelts the jamrat [al-‘aqabah] on the day of sacrifice 






(nahr), he slaughters a goat, a cow, or a camel (badanah), or [gives] one- 
seventh of a camel ( badanah ) or one-seventh of a cow. This, is the sacrifice 
(dam) of qiran. If, however, he does not possess anything to slaughter, he 
should fast three days during the hajj, the last of which is the day of 

‘Arafah. If he delays the fast until the day of sacrifice (nahr) falls [due], 
then nothing is valid for him other than sacrifice of an animal (dam). Then 
he fasts seven days when he returns to his household, but if he fasts them in 
Makkah after finishing the hajj, it is valid. 

If someone performing qiran does not enter Makkah but heads 
[directly] to ‘Arafat, he becomes someone who leaves his ‘ umrah by standing 
[at ‘Arafah], and the sacrifice of an animal of qiran lapses from him, but 
sacrifice of an animal for leaving the ‘ umrah is due from him, and so is 

[making up the ‘umrah in] qada ’. 



TAMATTU‘ 
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According to us, tamattu‘ is better than ifrad. 

The mutamattV (person who performs tamattu‘) is of two types: the 
mutamattV who drives the hady (sacrificial animal as offering for the hajj), 
and the mutamattV who does not drive the hady. 
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The description of tamattu‘ is that one begins at the mTqat, [where he] 
adopts the ihram for ‘umrah and then enters Makkah, and performs the 
circumambulation for it (‘umrah), does sa‘y and shaves [his head] or clips 







[his hair], at which point he is released from his ‘umrah. 
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He discontinues the talbiyah when he begins the circumambulation, and 
remains in Makkah free from ihram. 
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On the day of tarwiyah, he should adopt ihram for hajj from the al-Masjid 
al-Haram. He should do whatever the one performing the hajj ifrad does, and 
the sacrifice of an animal (dam) of tamattu‘ is due from him, but if he does 
not find that which he can slaughter, he should fast three days during the hajj, 
and seven when he returns to his household. 
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When the mutamattV wants to drive the hady, he should adopt the ihram, 
and [then] drive his hady. If it is a camel (badanah), he should garland its 
neck with a leather water-bag or a sandal. He should mark (ish ‘ar) the camel, 
according to Abu Yusuf and Muhammad, may Allah have mercy on them, 
and that is to slit its hump from the right side, but according to Abu Hanlfah, 
may Allah have mercy on him, he should not mark [it]. 
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When he enters Makkah, he performs the circumambulation and sa ‘y. He 
does not become free [of the restrictions of ihram] until he has worn it for the 
hajj on the day of tarwiyah. 

If he advances the adopting of ihram prior to that [day of tarwiyah], it is 







valid, and the sacrifice of an animal (dam) of tamattu‘ is due from him. When 
he shaves [his head] on the day of sacrifice (nahr) he has become free of both 
ihrams. 
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There is no [hajj] tamattu‘ or qiran for residents of Makkah, and for them 
there is only ifrad. 
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If the mutamattV returns to his land after he is free from his ‘umrah 
without driving the hady, his tamattu‘ is void. 



Whoever adopts ihram for ‘umrah prior to the months of hajj and 
performs less than four circuits of circumambulation and then the months of 
hajj begin and he completes them 3 and adopts ihram for hajj, is a 
mutamattV. 
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If he circumambulates four circuits or more for his ‘umrah before the 
months of hajj, then performs hajj that same year of his, he is not a 
mutamatti ‘. 
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The months of hajj are Shawwal, DhuT-Qa‘dah and the [first] ten [days] 
of DhuT-Hijjah. 

If someone advances the [adoption of the] ihram for hajj prior to them, his 
ihram is valid and his hajj can be performed. 
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When a woman begins menstruating during her ihram, she takes a bath, 
dons the ihram and does whatever the person performing hajj does, except 
that she does not circumambulate the House until she becomes pure. If she 
begins menstruating after the standing at ‘Arafah, and after the taxvaf az- 
ziydrah, she may leave Makkah and there is nothing due from her for leaving 
the tawaf as-sadr. 



OFFENCES (JINAYAT) DURING HAJJ 
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If the person in ihram applies perfume, then expiation is due from him. If 
he applies perfume to a complete limb or to what is more than that, then 
sacrifice of an animal (dam) is due from him, and if he perfumes less than a 
limb, then charity (sadaqah) is due from him. 
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If someone wears a sewn garment or covers his head for a whole day, then 
sacrifice of an animal (dam) is due from him, but if it is less than that [period 
of time], then charity is due from him. 
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If one shaves a quarter of his head or more, then sacrifice of an animal 
(dam) is due from him, but if he shaves less than a quarter, then charity is due 
from him. 
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If someone shaves the cupping area of the neck, then sacrifice of an 
animal is due from him, according to Abu Hanlfah, may Allah have mercy on 
him, but Abu Yusuf and Muhammad, may Allah have mercy on them, said 
that sadaqah [is due from him]. 
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If someone clips the fingernails of both hands and the toenails of both 
feet, then sacrifice of an animal is due from him, and if he clips the 
fingernails of one hand and the toenails of one foot, then sacrifice of an 
animal is due from him. If he clips less than five different nails from his 
hands and his feet, then charity is due from him, according to Abu Hanlfah 
and Abu Yusuf, may Allah have mercy on them, but Muhammad, may Allah 
have mercy on him, said sacrifice of an animal is due from him. 
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If someone applies perfume, shaves [his head] or wears a sewn garment 
with a [valid] excuse, then he is given a choice: if he wishes, he may 
slaughter a sheep or goat, or if he wishes, he may give charity to six needy 

persons of three sa‘s of food, or if he wishes, he may fast for three days. 


Conjugal Relations 
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If someone kisses [his wife] or fondles [her] with desire, then sacrifice 
of an animal is due from him, whether he ejaculates or not. 






Whoever copulates in either of the passages before standing at ‘Arafah, 


his hajj is invalidated and a sheep or goat is due from him [as penalty]. He 
must continue the [remainder of the] hajj in the same way that someone 
whose hajj is not invalid continues, and qada’ [of hajjj is due from him. 

According to us, it is not incumbent on him to separate from his wife 
when he performs the hajj as qada ’. 




Whoever has sexual intercourse after standing at ‘Arafah, his hajj is not 
invalidated, but a camel (badanah) is due from him. Whoever has sexual 
intercourse after shaving [his head], a sheep or goat is due from him. 
Whoever has sexual intercourse during ‘umrah, before he has 
circumambulated [a minimum of] four circuits, has invalidated it, but he 
should continue with it [as normal] and [then] perform it as qada’, and a 
sheep or goat is due from him. If he has sexual intercourse after he has 
circumambulated [a minimum of] four circuits, then a sheep or goat is due 
from him and his ‘umrah is not invalidated, and neither is its qada’ 
incumbent upon him. 4 

Whoever has sexual intercourse out of forgetfulness has the same legal 
ruling as someone who has intentionally [engaged in] sexual intercourse. 


Impurity 
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Whoever performs the tawaf al-qudum in a state of minor ritual impurity 
then charity is due from him, and if he was in a state of major ritual impurity 
then a sheep or goat is due from him. 

If someone performs the tawaf az-ziyarah in a state of minor ritual 
impurity, a sheep or goat is due from him, and if he is in a state of major 
ritual impurity, then a camel (badanah) is due from him. It is better for him to 
repeat the circumambulation as long as he is in Makkah, and no slaughter is 
due upon him. 

Whoever performs the tawaf as-sadr in a state of minor ritual impurity, 
charity is due from him, and if he is in a state of maj or ritual impurity, then a 
sheep or goat is due from him. 


Shortcomings 
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If someone omits three circuits or less than that from the tawaf az-ziyarah, 
a sheep or goat is due from him, and if he leaves out four circuits or more, he 
remains in ihram forever until he performs their circumambulation. 
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Whoever omits [a maximum of] three circuits from the tawaf as-sadr, 
charity is due from him, and if he omits [all of] the tawaf as-sadr, or [a 
minimum of] four circuits from it, then a sheep or goat is due from him. 
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Whoever omits the sa ‘y between Safa and Marwah, then a sheep or goat is 
due from him, and his hajj is complete. 
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Whoever moves out of ‘Arafat before the Imam, the sacrifice of an animal 
is due from him. 

Whoever omits the staying at Muzdalifah, the sacrifice of an animal is due 
from him. 
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Whoever omits pelting the jamrah for all of the days, the sacrifice of an 
animal is due from him. If he omits pelting any one of these three jamrahs, 
then sadaqah is due from him. If he omits pelting the jamrat al-aqabah on 
the day of sacrifice (nahr), then the sacrifice of an animal is due from him. 
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Whoever delays shaving [the head] until the days of sacrifice have passed, 
sacrifice of an animal is due from him, according to Abu Hanlfah, may Allah 
have mercy on him, and likewise, if he delays the tawaf az-ziyarah, according 
to Abu Hanlfah, may Allah have mercy on him. 


Hunting 
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When a person in ihram kills game or he guides someone who kills it to it 
then recompense is due from him. In this matter, the deliberate, the forgetful, 
the first-time [offender] and the repeat [offender] are [all] deemed the same. 
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According to Abu Hanlfah and Abu Yusuf, may Allah have mercy on 
them, the recompense is that the game is valued at the place where it was 
killed or the location closest to it. If it was in the wild, two equitable persons 
value it. 

Then he has a choice with regards to its pricing: if he wants, he may 
purchase an offering (hady) and slaughter it if the value is that of an offering, 
or if he wants, he may buy food with it and give it as charity to the destitute, 
each [receiving] a half sa‘ of wheat, a sa‘ of dates, or a sa‘ of barley, or if he 
wants, he may fast one day for every half sa ‘ of wheat, or one day for every 
sa ‘ of barley. 
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If there is a surplus of food of less than half a sa‘, then he has a choice; if 
he wants, he may give it as charity, and if he wants, he may fast for it a whole 
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Muhammad, may Allah have mercy on him, said that for [the offence of 
hunting] game, it is obligatory, [to pay a recompense] similar to what 
resembles it if possible. Thus, for a deer it is a sheep or goat, for a hyena it is 
[also] a sheep or goat, for a rabbit it is a female kid, for an ostrich it is a 
badanah, for a jerboa it is a four-month old female kid. 










Whoever injures game, plucks its hair or cuts off one of its limbs, is to 
compensate [for] whatever he has reduced in its value. If he plucks the 
feathers of a bird or cuts the legs of the game [in such that] it exits from the 
category of one that can defend itself, then upon him there is [liability for] its 
entire value. 
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Whoever breaks the egg of game, its value is due from him. If a dead 
chick emerges from that egg, then from him there is due its value as though it 
was alive. 
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There is no recompense [to be paid] for killing a crow, kite, wolf, snake, 
scorpion, mouse or savage dog, and there is nothing [as liability] for killing 
mosquitoes, fleas or ticks. 
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Whoever kills a louse may give in charity whatever he likes, and 
[similarly] whoever kills a locust may [also] give in charity whatever he 
likes, and [in this regard] one date is better than a locust. 
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Whoever kills that whose meat is not eaten, like a predator and the likes of 
it, then recompense is due from him, and its value shall not exceed [that of] a 
sheep or goat. 








If a beast attacks someone in ihram and he kills it [in self-defence], there 
is nothing [as liability] upon him. 
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If someone in ihram is forced by necessity into eating the meat of game 
and he kills it, he [is liable to pay] recompense. 
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There is no objection to someone in ihram slaughtering a goat, cow, 
camel, chicken or domestic duck. 
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If someone kills a pigeon with feathered legs or a domesticated deer, then 
recompense is due from him. 
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If the person in ihram slaughters game, then his slaughtered animal is 
carrion which it is not lawful to eat. 


. & i- 


J} lij 4 j>oS j J V^>- > J>S\ jS" l J jb <j^\j Sj 

V % 4*Jl£- > ^>Jkl ^]Aj 

m ■ +*< l %* 

There is no objection if the person in ihram eats the meat of game if it was 
hunted by someone not in ihram and [the hunter] slaughters it, if the person 
in ihram did not direct him to it nor did he tell him to hunt it. 

For game of the Haram, if a person not in ihram slaughters it, [then he 
shall be liable for] payment of recompense. 
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If someone cuts the grass of the Haram, or a tree which is not owned [by a 
legal entity], nor is it of what people grow, then [the payment of] its value is 
due from him. 
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Everything that the performer of qiran does, out of what we have 
mentioned in which there is, from the performer of ifrad due one animal in 
sacrifice (dam), then there is due from [the person doing qiran] two animals 
in sacrifice; one animal sacrificed for his hajj and one animal sacrificed for 
his ‘umrah, unless he crosses the mTqat without [wearing] ihram, and 
thereafter dons ihram for ‘umrah and hajj, [in which case only] one animal is 
due in sacrifice from him. 
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When two people in ihram participate in killing game of the Haram, a full 
recompense is due from each of the two, but if two persons who are not in 
ihram participate in killing game of the Haram, [only] one recompense is due 
from them both. 



When the person in ihram sells game or purchases it, the sale is void. 


IHSAR - CONFINEMENT 
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When the person in ihram is held back by an enemy, or an illness befalls 
him that prevents him from continuing [his hajj rites], it is permissible for 






him to release [himself from the ihram], and it is said to him: “Send a sheep 
or goat to be slaughtered in the Haram.” He takes an undertaking from 
someone who will take it on a specific day in which it is to be slaughtered, 
then he releases himself from the ihram. 

If he is performing qiran, he should send two animals to be sacrificed. 
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Slaughtering an animal (dam) for having been kept back (ihsar) is not 
permitted [anywhere] but in the Haram. According to Abu Hanlfah, may 
Allah have mercy on him, its slaughter is permitted prior to the day of 
sacrifice (nahr), but they, 278 may Allah have mercy on them, said that 
slaughtering on behalf of the person who has been held back (muhsar - 
person in ihram in ihsar) intending hajj is not permitted except on the day of 
sacrifice (nahr). 



It is permissible for the person who has been held back from ‘umrah to 
slaughter whenever he wants. 


When the person who has been held back from hajj releases himself from 
ihram, one hajj and one ‘ umrah are due from him, and the person who has 
been held back intending ‘umrah is due to perform qada ’. 

One hajj and two ‘umrahs are due from the person performing qiran. 
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When the person who has been held back sends an offering (hady) and 








takes an undertaking from them :8( that they slaughter it on a specific day, and 
then the condition of being held back ends, if he is able to catch up to the 
offering and [also] the hajj, he is not permitted to release himself from the 
ihram, and executing [the hajj and sacrifice] is binding upon him. If he is 
able to catch up to the offering but not the hajj, then he releases himself from 
the ihram. If, however, he is able to catch up to the hajj but not the offering, 
it is permitted for him to release himself from the ihram, on the basis of 
istihsan (juristic preference). 

Whoever is held back at Makkah and is prevented from the standing [at 

‘Arafah] and circumambulation [of the Ka‘bah], is [understood to be] a 

muhsar, 8 but if he is able to catch up to either one of the two, 3 then he is 

not a muhsar. 
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LOST RITES 
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Whoever adopts the ihram of hajj and then misses the standing at ‘Arafah 
until the sun rises on the day of sacrifice (nahr), has missed the hajj, and 
must perform the circumambulations, the sa‘y and release himself from the 
ihram. [He is to] perform the hajj as qada’ in the following year, and there is 
no sacrifice of an animal (dam) due from him. 
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The ‘umrah cannot be missed and it is permitted during the whole year, 
except the five days during which its performance is disapproved: the day of 
‘Arafah, the day of sacrifice (nahr), and the three days of tashriq. 
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‘Umrah is sunnah. It [consists of] ihram, circumambulation and sa‘y. 
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OFFERING (HADY) 
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The minimum offering (hady) is a sheep or goat, and it is of three kinds: 
camels, cows, sheep and goats. 

In all of these, a two-year old or older is sufficient, except in [the case of] 
sheep [in which] a six-month old lamb is sufficient. 
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The offering is not permitted [if] its [whole] ear or the major part of it is 
severed, the tail is severed, the hand is severed, the foot [is severed], or one 
with impaired eyesight, which is emaciated, or lame that does not walk [all 
the way] to the place of the rite [of sacrifice]. 
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The sheep or goat is permitted [to be slaughtered] for everything except in 
two cases: someone who performs the tawaf az-ziyarah while junub, and 
someone who has sexual intercourse after standing at ‘Arafah. In these two 
cases, nothing is allowed but a camel (badanah). 
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[With regards to] the badanah and the cow, either of the two can be 
portioned on behalf of seven people, if each of the participants intends it as 

an act of drawing closer 28 [to Allah]. If any of them wants his share of the 
meat, it is not valid for the rest 34 as an act of drawing closer (qurbah). 
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Consuming [the meat] from the offering which is done as a voluntary act 
(tatawwu‘), or for tamattu‘ and qiran is permissible, but it is not permitted 
from the rest of the offerings. 
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Slaughtering the offering which is done as a voluntary act, or for tamattu‘ 
and qiran is not permitted except on the day of sacrifice ( nahr ). Slaughtering 
the rest of the offerings is permissible at any time one wants. 
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Slaughtering the offerings is not permitted except in the Haram. 

It is permissible to give it away as charity to the needy of the Haram and 
to others, and notification of the offering is not obligatory. 




In the case of camels, stabbing at the base of the neck (nahr) is better, and 
in the case of cows and sheep, slaughtering (dhabh) 8 is better. 
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It is preferable for someone to undertake the slaughtering of [the animal] 
himself, if he is able to do that well and to give its coverings and its bridles 
away in charity, but he should not give them as remuneration to the 

butcher . 286 
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Whoever drives a camel (badanah) and is compelled to ride it may do so, 
but if he has no need to do that, then he does not ride it. If it has milk 
[lactating from its udder], he does not milk it, but rather, he sprinkles its 
udder with cold water until the milk ceases [to flow]. 
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Whoever drives an offering and it perishes, then if it was supererogatory 
another one is not due from him, but if it was for an obligation, then it is 
incumbent upon him to replace it with another. 
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If it suffered many defects, he should replace it with another, and he may 
do whatever he wants with the defective [animal]. 


LyiaJ La Lv- ejjU ,’j lS* ^}ls ^ aG-JtJl ^ 

a L.rtif'^f ^ ^ L> ^^ Lf ^ L^a .A? 


If the camel (badanah) perishes along the way; if it was supererogatory, 
then he slaughters it [at the base of its neck], colours its garland with its 
blood and strikes its side with [the garland]. Neither he and nor anyone else 
from [amongst] the people who have no need eat of it. 
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If it was obligatory, he replaces it with another, and he does whatever he 
likes with [the one that has perished]. 
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One garlands the neck of the supererogatory offering, the [offering of] 
tamattu‘ and [that of] qiran, but one does not garland the neck of the animal 






sacrificed (dam) because of being held back (ihsar) or the animal sacrificed 
(dam) for offences. 



BAY‘ - SALES 


THE CONDITIONS OF SALE 
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Sale (bay ‘) is concluded by making an offer and [its] acceptance when 
they are both [enacted] with words of the past tense. 
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When one of the two contracting parties offers to sell, the other has a 
choice: if he wishes, he may accept within that session (majlis al-‘aqd) and if 

he wishes, he may rej ect it. 8 
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So, whichever of the two stands [and leaves] that session 88 before the 
acceptance [of the offer], the offer is void. 
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Once the offer and acceptance have taken place, the sale has been enacted 
and neither of the two [parties] has any choice [of rescission] 8 except in 
[the case of] a defect or in [the case of] not having seen [the object of 
sale ]. 290 


The considerations that are indicated, knowing their quantity is not 
required in [the stipulations of] the permissibility of the sale. 
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Unspecified prices are not valid unless they are of known quantity and 
description. 
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The sale is permitted with on-the-spot payment or deferred [payment, 
subject to] when the [period of] deferment is known. 4 
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Whoever does not specify the price (thaman) in the sale, it is [determined] 
according to the predominant currency of the land. If, however, there are 
different currencies [in the land], the sale is invalid, unless one of them is 

specified. 
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The sale of food and all [types of] seeds is permitted, by measurement or 
without measurement, with a specific pot, the volume of which is not known, 
or according to the weight of a specific rock the value of which is not 

known. 


ii '■ JW Ji ' 1 


Whoever sells a pile of food, each qafiz 8 for one dirham, the sale is 
permitted for one qafiz only, according to Abu Hanlfah, may Allah have 
mercy on him. It is invalid for the rest [of the qafizs] unless he mentions all 
of its qafizs. Abu Yusuf and Muhammad, may Allah have mercy on them, 
however, said that it is valid in either case. 
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Whoever sells a flock of sheep and goats, each sheep or goat for one 
dirham, the sale is invalid for all of them. 1 And likewise, [it is invalid] if 
one sells cloth by the cubit (dhira‘), each cubit for one dirham and does not 
nominate the complete [number of] cubits. 

Whoever purchases a pile of food for one hundred dirhams, on the 
presumption that it is one hundred qafizs, then finds it to be less than that, the 
purchaser has a choice: if he wants, he may take what there is with its share 
of the price, or if he wants, he may cancel the sale. If he finds it to be more 
than that, then the excess is for the seller. 
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Whoever buys cloth on the assumption that it is ten cubits [in length], for 
ten dirhams, or [buys] land on the assumption it is one hundred cubits [in 
length] for one hundred dirhams, then finds it to be less than that, the buyer 
has the choice: if he wants, he may take it at the full price [of ten dirhams], or 
if he wants, he may leave it. 
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If he finds it to be more than the cubits he had mentioned, then [the 
excess] is for the buyer and the seller has no choice [but to give it up at that 
price]. 
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If [the seller] says, “I have sold it to you such that it is one hundred cubits 
for [the price of] one hundred dirhams, each cubit being for one dirham,” and 
if [the buyer] finds it less [than that], he has the choice: if he wants, he may 
take of it according to its share of the price, or if he wants, he may leave it. 
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If, however, he finds it to be more, then he has the choice: if he wants, he 
may take it all, [on the basis of] each cubit for one dirham, or if he wants, he 
may cancel the sale. 
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If [the seller] says, “I have sold you this bale, on the basis that it [consists 
of] ten pieces of fabric, for one hundred dirhams, each piece of fabric being 
ten [dirhams],” then if [the buyer] finds them to be less [than that], the sale is 

permitted according to its share, but if he finds them to be more, then the 
sale is invalid. 


3 
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Whoever sells a house, its structure is included in the sale even though 
[the seller] does not mention it, and whoever sells some land, whatever date- 
palms and trees are within it are included in the sale, even if [the seller] does 
not mention them, but crops are not included in the sale of land unless 
specified. 






Whoever sells date-palms or trees upon which there is fruit, its fruit is for 
the seller, unless the purchaser stipulates it [to include the fruit in the sale] 
when it is said to the seller, “Pick it, and deliver the sold goods [to the 
buyer].” 
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Whoever sells fruit, [irrespective of whether] its ripening had begun or 
not, the sale is valid and it is immediately incumbent on the buyer to pick [the 
fruit], but if he stipulates that it has to be left on the date-palm [or tree], the 
sale is invalid. 
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It is not permitted for someone to sell fruit and [at the same time] exclude 
specific measures of it. 4 
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It is permitted to sell wheat in its ear and legume in its pod. 
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Whoever sells a house, the keys of its locks are included in the sale. 
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The wages of the person who measures [out the goods being sold] 
(kayyal) and of the money-checker (naqid ath-thaman) are [due] from the 

seller, whereas, the wages of the person who weighs the money (wazzan 
ath-thaman) are [due] from the buyer. 
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Whoever sells a commodity [in consideration] for a price, it is said to the 
buyer, “Pay the money first.” once he has paid, it is said to the seller, “[Now,] 
hand over the object of sale [to the buyer].” 


Whoever barters a commodity for another commodity, or price for 
price , 306 it is said to both of them, “Hand them over [to each other] 
simultaneously.” 




J 
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khiyAr ash-shart- option stipulated in 

THE CONTRACT 
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The option stipulated in the contract is permitted in the sale for [both] 

seller and buyer, and for them, the stipulated option is [valid] for three 
days or less than that and it is not permitted for more than that according to 
Abu Hanlfah, may Allah have mercy on him, but Abu Yusuf and 
Muhammad, may Allah have mercy on them, said that it is permitted [for 
more than three days] when one names a definite period [of time]. 
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The option stipulated by the seller prevents the object of sale from leaving 
his ownership, thus, if the buyer takes possession of it and it perishes in his 
possession within the period of the stipulated option, [the buyer] compensates 

[the seller] for its value. 18 
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The option stipulated by the buyer does not prevent the object of sale from 
leaving the ownership of the seller, but the buyer does not own it [either], 
according to Abu Hanlfah, may Allah have mercy on him, but Abu Yusuf and 
Muhammad, may Allah have mercy on them, said that [the buyer] does own 
it. Therefore, if it perishes in his possession, it perishes according to its price 
[with the buyer], and likewise, if it becomes defective. 
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Whomsoever the option (khiyar) is stipulated for has the right to rescind 
the sale during the period of option, or he may declare it valid. 
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If he considers it valid without the presence of his counterpart, it is 
valid, but it is not valid for him to cancel it unless the other [party] is present. 
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When the one who has the option dies, his option is void and it does not 
transfer to his heirs. 
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Whoever sells a slave on the understanding that [the slave] is a baker or a 
scribe, then finds him contrary to that, the buyer has the choice: if he wants, 
he may take him at the full price, or if he wants, he may leave him. 
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KHIYAR AR-RU’YAH - PURCHASE SUBJECT TO 

EXAMINATION 
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Whoever buys that which he has not seen, the sale is permitted and he has 
the choice when he does see it: if he wants, he may take it, or if he wants, he 
may refuse it. 
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Whoever sells that which he has not seen, has no choice [in that]. 
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If [the buyer] looks at the exterior of a pile [of foodstuffs], or at the 
outside of fabric that is folded, or at the face of a slave-woman, or at the face 
and posterior of a pack-animal, [then buys them] he has no option [to rescind 
the sale ]. 312 
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If he sees the courtyard of a house [and buys the house], he has no option 
[to rescind the sale], even though he did not see its rooms. 
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Selling and buying by a blind person are allowed. He has the choice [to 
rescind] when he buys and his [right of] choice ceases: when he handles the 
commodity - if it becomes known through handling, or he smells it - if it 
becomes known through smelling, or he tastes it - if it becomes known 

through tasting. 
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In real estate, the option [to rescind the sale] does not cease until it is 
described to him. 
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Whoever sells another’s property without his permission, the owner has 
the option: if he wants, he may permit the sale, or if he wants, he may rescind 
it. [The owner] has [the right] to permit [the sale, only] when the item which 
is the subject of the contract (ma‘qud ‘alayhi) [still] exists and both the 

contracting parties are [standing] by their terms. [ 
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Whoever sees one of two garments and he buys them both, then sees the 
other [garment], it is permitted for him to return both of them. 
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Whoever dies while holding the [right to] purchase subject to 
examination, his choice is annulled. 
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Whoever sees something and, then buys it after a period [of time], if it is 
[still] in the condition it was when he saw it then he has no option [to rescind 
the sale], but if he finds that it has changed, then he has the option [to rescind 
the purchase]. 
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KHIYAR AL-‘AYB - OPTION TO RESCIND A SALE 

DUE TO A BLEMISH 
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When the buyer becomes aware of a blemish in the goods, he has the 
choice: if he wants, he may take it [by paying] the complete payment, or if he 
wants, he may reject it. 
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It is not permissible for him to retain it and take a reduction [in price 
without permission of the seller]. 
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Everything which necessarily requires a decrease in the price [of the 
goods] according to the practice of traders, is a blemish. Running away, 
bedwetting and stealing are blemishes in a minor [slave] until he attains 
majority. Once he has attained majority, then that is not a blemish unless he 

makes a practice of it after [attaining] majority. 
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Halitosis and malodorous armpits are blemishes in the slave-woman but 
they are not blemishes in the [male] slave, unless they are due to illness. 
[Similarly,] fornication and having an illegitimate child are blemishes in the 
slave-woman, but not in the [male] slave. 
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When a blemish occurs [in the commodity when it is] with the buyer, and 
then he discovers a blemish that existed [when the goods were] with the 
seller, [the buyer] may return [to the seller] for [payment corresponding to] 
the decrease [in the price] due to the [original] blemish, but he may not return 
the commodity unless the seller consents to take it [back] with its blemishes. 






If the buyer cuts the cloth, stitches it or dyes it, or he mixes barley-mush 
with ghee, then becomes aware of a defect [in it], he may [still] recover his 





decrease [in price], 
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and the seller may not take back [the commodity] as it 



4 


Whoever buys a slave and sets him free, or [the slave] dies [being] with 
him, then [the buyer] becomes aware of a blemish [in that slave], he may 
recover the decrease [in the price the blemish occasioned]. 
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If the buyer kills the slave, or [the commodity] is food and he eats it, then 
becomes aware of a blemish in him [or it], he does not recover anything [as 
recompense from the seller for the blemish], according to the verdict of Abu 
Hanlfah, may Allah have mercy on him, but they [Abu Yusuf and 
Muhammad], may Allah have mercy on them, said that he may recover the 
diminishment [in the price] due to the blemish. 
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Whoever sells a slave and the buyer sells him [to another buyer], then he 

is returned [to the first buyer ] 320 due to a blemish; if [the first buyer] had 
accepted him [back] due to the adjudication of the judge (qadi), then he may 
return him to the first seller, but if he had accepted him without the 
adjudication of the judge, then he may not return him to his first seller. 







Whoever buys a slave and the seller stipulates immunity from 
[responsibility for] every blemish, [the buyer] may not return him because of 
any blemish, even if [the seller] did not mention all the blemishes nor 



enumerate them. 
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BAY ‘ FASID - INVALID TRANSACTIONS 


jl jl a»- 1 j\fT W 

iS^Lk j\£- jS"j tjj yJ-L _ji 


When either of the two considerations, or both of them, are haram, then 
the sale is invalid, such as the sale of carrion, blood, wine (khamr) or pigs, 
and likewise, when the object of sale is not owned, such as a free person. 




The sale of the umm al-walad (slave-woman who bears her master’s 
child), the mudabbar (slave who is to be freed at his master’s death) and the 
mukdtab (slave who is purchasing his freedom from his master) are invalid. 


Bay ‘ Gharar - Uncertain Transactions 

j\^\ Vj« 

It is not permitted to sell fish in water before they have been caught, or 
birds in the air. 
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It is not permitted to sell a foetus in the womb, the issue of this foetus, 
wool on the back of the sheep or milk in the udder. 




It is not permitted to sell one cubit of fabric, a beam from a roof, a 

single casting [of the net] of the hunter, 3 * the muzabanah sale, which is the 
sale of estimated fruit on the date-palm in exchange for picked dates. 
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The sale by way of stone-throwing is not permitted, or by touching 
(mulamasah) or throwing (munabadhah). 



Selling one out of two pieces of fabric is not permitted. 
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Whoever sells a slave on the condition that the buyer shall set him free, 
arrange to set him free on his death [as a mudabbar ], or make a contract with 
him to purchase his freedom [as a mukatab], or sells a slave-woman 
[stipulating that the buyer] shall make her an umm al-walad, then the sale is 
invalid. Likewise, if he sells a slave on the condition that the seller [himself] 
will avail of his services for a month, or [sells] a house on the condition that 
the seller will reside there for a known period [of time], or on the condition 
that the buyer will lend him a dirham, or on the condition that [the buyer] will 
give him a gift, [all such transactions are invalid]. 



Whoever sells property on the condition that he will not submit it [to the 
buyer] until the new month then that sale is invalid. 



Whoever sells a [pregnant] slave-woman or a [pregnant] pack-animal, 
excluding its foetus, the sale is invalid. 



Whoever buys fabric on the condition that the seller shall cut it and stitch 
it into a shirt, or [into] an outer garment, or [buys] a sandal on the condition 







that [the seller] cuts it out or laces it [for him], the sale is invalid. 
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The sale up to the Nayroz (Persian New Year’s Day), the Mahrijan 
(Persian Autumn Festival), Lent (the fasting of the Christians) and Passover 
(festival of the Jews), when the two parties to the sale do not know that, are 
invalid . 327 



The sale [which is conditional] on the harvesting [of crops], the threshing 
[of crops], the picking [of grapes] and the arrival of the hajj pilgrim is not 
permitted, but if both of them agree to drop the [conditional] time limit 
before the people begin harvesting and threshing [the crops], and before the 
arrival of the hajj pilgrim, the sale is permitted. 



^ JJiX\ jls JliUda j J) 

In the invalid sale, when the buyer takes hold of the object of sale with the 


permission of the seller, and there are two considerations in the contract both 
of which are property (mal), he gains ownership of the object of sale and its 
payment is binding upon him and each of the contracting parties has the right 
to rescind it. If the buyer sells it [on], his sale is executed. 



Whoever combines a freeman and a slave [in one transaction], or a 
slaughtered goat and a dead [goat], the sale is void in both of them, but 
whoever combines a slave and a mudabbar, or his [own] slave and the slave 







of someone else, the sale of the slave is valid according to his share of the 
price. 


On Abhorrent Transactions 
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The Messenger of Allah * forbade us to bid up the price (najash), 
bidding (sawm) over another’s bid, meeting merchants [before they reach 
the market] (forestalling), the city-dweller selling on behalf of the country- 
dweller (bay‘ al-hadir li’l-badT) and selling during the adhan of Jumu‘ah 
[prayer]. 
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All of these [sales] are abhorrent but the sale is not rendered invalid 
because of them. 
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Whoever acquires ownership of two minor slaves, each of the two being 
prohibited for marriage due to consanguinity for the other (dhu rahm 
mahram), [the owner] should not separate them, 1 and likewise when one of 
the two is major and the other is minor, if he separates them, it is disapproved 
but the sale is permitted, but if both of them are major, then there is no 
objection in separating them. 


IQALAH - NEGOTIATED RESCISSION OF THE 

CONTRACT 
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Negotiated rescission of the sale is permitted, for both the seller and the 
buyer, with the same initial price. So, if one stipulates the condition of more 
than that [initial price], or less than it, the condition is void and [the 

commodity] is returned [to the seller] according to the initial price, and it 
is a cancellation (faskh) [of the sale] with respect to the two parties to the 
contract, [but it is] a new transaction with respect to someone other than 
those two, according to the verdict of Abu Hanlfah, may Allah have mercy on 
him. 
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The destruction of the payment (thaman) does not prevent the validity of 

iqalah, but the destruction of the object of sale does prevent its validity, 
but if [only] a portion of the commodity perishes, iqalah is allowed in the 

remainder of it. 1 
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MURABAHAH - PROFIT-BASED SALE - AND 

TAWLIYAH - PROFITLESS SALE 
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Murabahah is the transferral of what one gained ownership of in the 
initial contract with the initial price, plus the addition of profit. 
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Tawliyah is the transferral of what one gained ownership of in the first 





contract with the first price, but without the addition of profit. 




Murabahah and tawliyah are not valid unless the object under 
consideration is something that is fungible (mithl). 
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It is permitted to add the wages of the fuller, the dyer, the embroiderer, 
[the cost of] the twining, or the cost of the transportation of food, to the basic 
cost ( ra’s al-mal). 38 
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He says, “It cost me so much,” but does not say, “I bought it for so 
much .” 339 
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If the buyer becomes aware of a deception in the murabahah, he has a 
choice, according to Abu Hanlfah, may Allah have mercy on him: if he 

wants, he may take it for the total price, or if he wants, he may return it. 
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If he becomes aware of a deception in a tawliyah [transaction], he may 

drop [the amount involved in the deception] from the price. Abu Yusuf, 
may Allah have mercy on him, said that he does not reduce [the price] in 

either of them, but Muhammad, may Allah have mercy on him, said that 
he does not reduce [the price] in either [case], but [rather] he has a choice in 

both [cases]. 








Whoever buys something that may be moved and transferred, 44 it is not 
allowed for him to sell it [further] until he has taken possession of it. 
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According to Abu Hanlfah and Abu Yusuf, may Allah have mercy on 
them, the selling of real estate (‘iqar) is permitted prior to taking possession, 
but Muhammad, may Allah have mercy on him, said that it is not permitted. 
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Whoever buys a measured item by measuring, or a weighed item by 
weighing, and measures it or weighs it then sells it by measuring or weighing 
[it], it is not permitted for the one who buys it from him to sell it, nor to 

consume it, until he has repeated the measuring and the weighing. 

Transacting with the price [the sum to be paid] prior to taking possession 
of [the commodity] is permitted. 4 




*4 A J3&3 ‘ j' 

s>“ O' jy^.3 o 

It is permitted for the buyer to increase the price for the seller , 34 and it is 
permitted for the seller to give extra as the object of sale to the buyer. It is 
[also] permitted for him to reduce the price [of the commodity, for the buyer]. 

The entitlement is connected to all of that. 48 , 349 
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Whoever sells with immediate payment, then postpones it for a known 
period, it becomes deferred (mu’ajjal). 1 
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[With regards to] every debt (dayn) due, whenever its creditor postpones 
it, it becomes deferred (mu’ajjal), except the loan because its postponement is 

not valid. 


RIBA - USURY 


lit t jj jy j' J5" J> ^ bjJ' 


i?iba is haram in every measured or weighed [item] when bartered [in 
exchange] for something of its own genus with quantitative disparity 
(tafadul ). 352 




The underlying cause (‘illah) in it [riba] is measuring (kayl) against the 
[same] genus, or weighing (wazn) against the [same] genus. 
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When the measured [commodity] is bartered [in exchange] for [another 
commodity of] its [respective] genus, or the weighed [commodity is bartered 
in exchange] for [another commodity of] its [respective] genus, like for like, 

then the sale is permitted, 4 but if there is a disparity, it is not permitted. 
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The sale of good [quality in exchange] for a bad [quality] in [potentially] 
usurious [commodities] is not permitted, but only like for like. 
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When both properties [of the commodity] do not exist, [that is]: 

1. The genus, and 

2. The factor that is attributed to it [like measure or weight], 

quantitative disparity (tafadul) and delay 8 are [both] allowed, but 
when both of them exist, then quantitative disparity and delay are prohibited. 
If, however, one of the two [properties] exists and the other does not exist, 
quantitative disparity is allowed but delay is [still] prohibited. 
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Everything for which the Messenger of Allah * stipulated the 
unlawfulness of quantitative disparity with regards to measurement is always 
measured, though the people abandon measuring it, for example, wheat, 
barley, dates and salt, and everything for which the Messenger of Allah * 
stipulated the unlawfulness of quantitative disparity with regards to weight is 
always weighed, though the people abandon weighing it, for example, gold 
and silver, and whatever he did not stipulate, that depends on the customs of 
the people. 
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The contract of exchange (sarf) that takes place in the genus of prices 
(athman) [like gold and silver], is determined by the taking possession of 

both parts to be exchanged in the same session (majlis). Whatever else 
[there may be] other than that, in which there may be riba [like that which is 
measured or weighed] what is considered is the specification but their taking 
possession from each other is not considered. 
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The sale of wheat for [the exchange of] flour is not allowed, nor for 
barley-mush, and likewise, [the sale of] flour for barley-mush [is not 
permitted]. 
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The sale of meat [in exchange] for an animal is permitted, according to 
Abu Hanlfah and Abu Yusuf, may Allah have mercy on them, but 
Muhammad, may Allah have mercy on him, said that it is not permitted, 
unless there is more meat than there is on the animal, so the meat is 
equivalent to its like [in the weight of the animal] and the extra [meat is] for 
the leftovers [such as bones, skin, etc.]. 
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The sale of fresh dates [in exchange] for dried dates, like for like, is 
permitted, according to Abu Hanlfah, may Allah have mercy on him, as is 
[the sale of] grapes for raisins. 



The sale of olives [in exchange] for [olive] oil is not permitted, nor 
sesame for sesame oil, unless the [olive] oil and the sesame oil are more than 
what [oil there] is in the olive and the sesame so the oil will be equivalent to 
[the oil] and the extra [will be in exchange] for the dregs. 
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The sale of two different meats, 4 one of them [in exchange] for another, 
in quantitative disparity, is permitted, and likewise, the milk of camels, cows, 
goats and sheep, one for the other, in quantitative disparity [is permissible]. 


[The sale of] the vinegar of dates [in exchange] for the vinegar of grapes, 
in quantitative disparity [is permissible]. The sale of bread for wheat and 
flour with quantitative disparity is permissible. 
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There can be no riba between a master and his slave, nor between a 
Muslim and a belligerent (harbT) in dar al-harb (enemy territory). 



SALAM - ADVANCE PAYMENT 
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Salam is permitted in [the case of]: 

1. Dry-measured, 367 

2. Weighed, 

„ Counted [commodities] that are not irregular such as walnuts and eggs, 
and 

4. [Commodities] measured by length. 3 
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Salam is not permitted for: 

1. Animals, 

2. Or for their appendages [such as their feet, skins, bones, etc.], 

3. Numbered hides, 






4. Bundled firewood, 

5. Bundled alfalfa, or 

6. For packs of ripe dates. 
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Salam is not permitted unless the commodity for which the advance is to 
be paid (muslam fihi) is present from the point of contract till the point of [the 

expiry of] the duration. 


Salam is not permitted unless it is delayed, and it is not permitted 
unless it is for a known period. 
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Salam is not permitted: 

1. With the measuring instrument of a specific person, 

2. By the cubit 3 of a specific person, 

3. For the food of a specific village, or 

4. For the fruit of a specific date-palm tree. 4 
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Salam is not valid, according to Abu Hamfah, may Allah have mercy on 
him, except when seven conditions are stated in the contract: 

1. Known genus, 375 

2. Known category, 







3. Known description; 

4. Known amount, 

5. Known duration, 

Knowledge of the amount of capital (ra’s al-mal), when that which the 

6. contract applies to, like the measured, weighed or counted 
[commodities], is according to that amount, 

The designation of the location wherein he will [deliver] it, when 
transport and supply are due from him. 78 
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Abu Yusuf and Muhammad, may Allah have mercy on them, said that one 
need not mention the capital [amount] when it is [already] specified, nor the 
location [where the goods] are to be surrendered, and he submits it in the 
place of the contract. 
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Salam is not valid unless [the seller] takes possession of the capital before 
he separates from [the purchaser]. 
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Transacting with the capital and the commodity for which the advance is 
to be paid (muslam fihi) is not permitted prior to taking possession of it, nor 
is [any form of] partnership or tawliyah (profitless sale) permitted in the 
commodity for which the advance is to be paid (muslam fihi) prior to taking 
possession of it. 
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Salam in clothes is valid when one mentions the length, the breadth and 
the thickness, but it is not allowed in gems or in beads. 
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There is no objection to [the validity of] salam in unfired bricks and fired 
bricks when a known brick-mould is specified. 


The Conditions for the Validity of Salam 
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Salam is permitted in everything which it is possible to describe or know 
the measure of accurately, and anything which it is not possible to describe or 
know the measure of accurately, salam is not permitted in it. 
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The sale of a dog, cheetah or predator is permitted, but the sale of alcohol 
and swine is not allowed. The sale of silkworms is not permitted unless it 
includes the silk, nor is the sale of bees [allowed] unless with the hives. 
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The dhimmTs, in sales, are like the Muslims, except only in [the sales of] 
alcohol and pigs; their contract for alcohol is like the contract of the Muslim 
for juice, and their contract for pigs is like the contract of the Muslim for 

sheep and goats. 


SARF - CURRENCY TRANSACTIONS/EXCHANGE 



Sarf is that transaction when each of the two things to be exchanged are 
from the genus of [commodities used as] prices. 31 
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If someone sells silver [in exchange] for silver, or gold for gold, it is not 
permitted unless it is like for like, even if they differ in quality and form. 1 

Taking possession of both considerations prior to the separation [of the 
parties] is necessary. 8 
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When one sells gold [in exchange] for silver, quantitative disparity is 
permitted j and taking possession from each other is obligatory. If they 
separate during the transaction of sarf before taking possession of both things 
to be exchanged, or of either one of the two, the contract is void. 3 
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Transacting with the price of the sarf prior to taking possession of it is not 
allowed. 185 
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Trading gold for silver [based] on conjecture [as to the weights] is 
permitted. 
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Whoever sells an ornamented sword for one hundred dirhams, when its 
ornaments 8 [alone] are [worth] fifty dirhams, and [the buyer] pays fifty 
dirhams of its price, the sale is permitted. The [payment that is] taken shall be 
for the share of the silver, even though he does not explain that, and likewise, 
if one says, “Take these fifty [dirhams] from the price of the two of them [the 





sword and the ornaments].” If both of them do not take possession before 
they separate, the contract [regarding] the ornaments 88 is void. 


If [the ornaments] can be removed without damage, the sale of the sword 
is valid but it is invalid in respect of the ornaments. 8 
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Whoever sells a pot [made] of silver, then the two [parties] separate and 
[the seller] has taken a portion of its price, the contract is invalid in whatever 
he has not taken possession of but valid in whatever he has taken possession 
of, and the pot is shared between them [according to their respective shares of 
ownership]. 
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If a portion of the pot was the entitlement [of someone else], [then] the 
buyer has the choice: 

1. If he wants, he may take the rest for its share of the price, or 

2. If he wants, he may return it [all]. 
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Whoever sells a piece of silver when a portion of it was the entitlement of 
someone [else], he takes the remainder of its share [of the price from the 
seller] and he has no choice in it. 

Whoever sells two dirhams and one dinar [in exchange] for two dinars and 
one dirham, the sale is permitted; each of the two [types of] genus is regarded 
as a substitute for the other type. 
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Whoever sells eleven dirhams for ten dirhams and one dinar, the 
transaction is permitted; the ten [dirhams] are equivalent [to the first ten] and 
the dinar is [regarded as being in exchange] for the [eleventh] dirham. 
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The sale of two sound dirhams and one unsound dirham for one sound 
dirham and two unsound dirhams is permitted. 
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If silver is predominant in the dirhams, they are [reckoned] according to 
the ruling of silver, and if gold is predominant in the dinars, then they are 
[reckoned] according to the ruling of gold. 



Whatever is taken account of in [the case of] perfect [coins] with regards 
to the unlawfulness of quantitative disparity is [also] taken into account in 

these two (i.e. coins which are either predominantly gold or silver). 






If adulteration is predominant in both of them, then neither is under the 
ruling of dirhams or dinars; they are both under the ruling of goods. 
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Thus, if they are sold [in exchange] for their genus with quantitative 









disparity, the transaction is permitted. If one buys goods with them, and 
thereafter they become unmarketable (i.e. out of use) and people have 
abandoned trading with them before [the other party] taking possession [of 
them], the sale is void according to Abu Hanlfah, may Allah have mercy on 
him, but Abu Yusuf, may Allah have mercy on him, said that its value on the 
day of the sale is due from [the buyer]. 
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Muhammad, may Allah have mercy on him, said that its value at the last 
time people transacted with them is due from him. 
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Sale is permitted with copper coins (fulus) which are in ready demand 
even if one does not specify it, but if they are not in ready demand, the sale is 
not permitted with them until one specifies them. 
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When one sells [something] for copper coins (fulus), and thereafter they 
become not in demand prior to taking possession, the sale is void according 

to Abu Hanlfah, may Allah have mercy on him. 
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Whoever buys something with half a dirham ’s worth of copper coins, the 
transaction is permitted and that which has been sold for half a dirham of 
copper coins is due from him. 
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Whoever gives one dirham to the money-changer (sayrafi) and says, 
“Give me copper coins for a half of it, and for [the other] half of it, a half 
[dirham] minus a little amount,” the transaction is invalid in all of it, 
according to Abu Hanlfah, may Allah have mercy on him, but Abu Yusuf and 
Muhammad, may Allah have mercy on them, said that the transaction is valid 
in the copper coins and invalid in the rest. If he says, “Give me half a 
dirham in copper coins and a half [dirham] less a little amount,” the 
transaction is permitted. 

If he says, “Give me a small dirham whose weight is half a dirham less a 
small amount, and the remainder as copper coins,” the transaction is 
permitted; the half [dirham] less a small amount is in payment for the small 
dirham and the rest in payment for the copper coins. 




RAHN - PAWNING 



The [contract of] pawning ( rahn ) 397 is concluded by offer and 
acceptance, 8 and it is complete by taking possession. 
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When the pledgee ( murtahin ) takes possession of the collateral, which is 
distinct, absolute and unattached, 40 1 the contract in that is complete. 



1\ J ks 



So long as [the pledgee] does not take possession, the pledgor ( rahin ) has 
a choice: 

1. If he wants, he may surrender it to [the pledgee], or 

2. If he wants, he may walk away from the [contract of] pawning. 
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When [the pledgor] surrenders [the collateral (marhun)] to [the pledgee] 
and he takes possession of it, it enters into the responsibility (daman) of [the 
pledgee]. 401 
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Pawning is not valid except [in exchange] for a guaranteed debt, 4 and it 
is guaranteed for less than its value and [less] than the [amount of] the 
debt. 
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If the collateral perishes [whilst] in the possession of the pledgee, and its 
value and the debt were equal, the pledgee becomes, ipso facto, someone who 
has fulfilled his debt [that was due for it]. If the value of the collateral was 
more than the debt, then the excess is a trust. 4 If, however, the value of the 
collateral was less than that [of the debt], then its equivalent [value] lapses 
from the debt and the pledgee recovers [only] the excess [from the pledgor]. 
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Pawning common property (musha ‘) is not permitted, nor is pawning fruit 
on the date-palms without [the inclusion of] the date-palms nor crops in the 
field without [the inclusion of] the field, and pawning date-palms and land is 
not permitted without them [the fruit or crops]. 
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It is not valid to pawn things held in trust ( amanah ), such as deposits 
(wadVah), borrowed items (‘ ariyah ), property that is involved in a profit-and- 
loss sharing deal ( mudarabah ) and property belonging to a partnership ( mal 
al-sharikah). 
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Pledge is valid with the capital of salam property, [with] the payment of 
sarf and [with] the commodity for which the advance is to be paid (muslam 
fihi). If it perishes in the session of the contract [after the pledgee has taken 
possession of it], the [transaction] of sarf and salam will be [deemed to have 









been] completed, and the pledgee becomes someone who has, legally, 
collected his right. 
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When they mutually agree to place the pledge in the possession of a just 
person, it is permitted, and neither the pledgee, nor the pledgor can take it 
from him. If it perishes in his possession, it is [deemed to have] perished at 
the liability of the pledgee. 
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It is permitted to pledge dirhams, dinars and measured and weighed 
[items]. 
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If one pledges [something for something] of its genus and it perishes, 
its equivalent is [deemed] to have perished from [the total value] of the debt, 
even though they may differ in quality and workmanship. 
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Whoever is owed a debt by another person and takes from him the 
equivalent of his debt and spends it, then comes to know that it was 
counterfeit, according to Abu Hanlfah, may Allah have mercy on him, there 

is nothing for him . 418 Abu Yusuf and Muhammad, may Allah have mercy on 
them, however, said that [the creditor] is to return the same as the counterfeit 
[currency] and resort [to the debtor for] the genuine [currency]. 
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Whoever pawns two slaves for one thousand, then discharges the share of 









one of the two, it is not [permitted] for him to take possession of [that slave] 
until he has settled the remainder of the debt. 
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When the pledgor authorises the pledgee, a just person, or someone other 
than those two [as an agent] to sell the collateral when [payment of the] debt 
falls due, such agency ( wakalah ) is permitted. 
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If the agency is stipulated as a condition in the contract of pawning, the 
pledgor has no right to remove him from it. If he removes him, he is not 

[legally] removed, 4 and if the pledgor dies, he will not be removed [then] 
either. 
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The pledgee may demand his debt from the pledgor, and he may [even] 
have him detained for it. 4 
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If the pawned item is in the possession of [the pledgee], he does not have 
to allow [the pledgor] to sell it until [the pledgee] has taken the debt from its 
price, and when [the pledgor] has settled the debt, it is said to [the pledgee], 

“Surrender the collateral to him.” 413 
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If the pledgor sells the collateral without the permission of the pledgee, 
the sale is suspended: 

1. If the pledgee allows it [to go ahead], it is permitted, or 

2. If the pledgor pays off his debt, it is [also] permitted. 
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If the pledgor sets free the slave given as collateral without the permission 

of the pledgee, his being set free is expedited/ If the pledgor is comfortably 
well off and the debt is due, he is asked to settle the debt. If it is due at a later 
date ( mu’ajjal ), the value of a slave is taken from [the pledgor] and it is 
pledged in place of [the freed slave] until the debt is settled. But if the 
pledgor is poor, the slave is set to work to settle his [own] value and, thereby, 

pay off the debt. Then the slave recovers it from the master. 4 
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Likewise, if the pledgor uses up [or destroys] the collateral [the preceding 
case applies]. If a stranger uses up [or destroys the collateral], the pledgee is 

the claimant in being compensated; 4 he takes the value and the value 
becomes the collateral in his possession. 
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The offence of the pledgor against the collateral shall be [duly] 
compensated 4 

The offence of the pledgee against [the collateral] reduces the debt in 
proportion to [the offence]. 8 

The offence of the collateral against the pledgor, or against the pledgee, 
and against their property is disregarded. 
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The charges for the house in which the collateral is kept are due from the 
pledgee, but the wages of the guard are due from the pledgor and the 
expenditure for the security of the collateral is [also] due from the pledgor, 

and its increase belongs to the pledgor, and so the growth is [also] 
collateral along with the original. 
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If the increase perishes, it perishes without anything. If the original 
perishes but the increase remains, the pledgor redeems it according to its 
share, and the debt will be divided over: 

1. The value of the debt on the day it was taken possession of, and 

2. The value of the increase on the day of its redemption. 

A \Jtljjl 


So, whatever misfortune happens to the original, it drops from the debt in 
proportion to it, and whatever misfortune happens to the increase, the pledgor 
redeems it. 
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It is permitted to increase the pledge, but it is not permitted to increase the 
debt, according to Abu Hanlfah and Muhammad, may Allah have mercy on 

them. The pledge does not become a pledge with the two of them, 424 but Abu 
Yusuf, may Allah have mercy on him, said that it is permitted [to increase 
both the pledge as well as the debt]. 
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When someone pledges one item (‘ ayn ) with two men for a debt with each 
one of the two, it is permitted, and the whole of it is a pledge with each of the 
two. What is guaranteed to each of the two is the portion of his debt from it. 
If [the pledgor] fulfils the debt of either of the two, the whole of [the item] 
becomes a pledge in the possession of the other until [the pledgor] settles his 
debt [with that other pledgee]. 



Whoever sells a slave on the condition that the buyer will furnish a pledge 
with him of something specific in lieu of the price, and the buyer refuses to 
surrender the collateral [to him], [the buyer] is not compelled to do that, and 
the seller has a choice: 

1. If he wants, he may accept the abandonment of the pledge, or 

If he wants, he may rescind the sale, unless the buyer pays the price 

2. immediately or pays the value of the collateral, which becomes 
collateral. 
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The pledgee may protect the collateral by himself, his wife, his children 4 
and his servant who [resides] in his household. If he protects it with anyone 
other than someone who is in his household, or he deposits it [with someone 
else], he is liable for it [himself]. 
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When the pledgee violates the [rights due to the] collateral, he is liable for 
it [with the same liability as] the compensation due for expropriation ( ghasb ), 
[according to] its complete value. 

When the pledgee lends the collateral [back] to the pledgor and he takes 
possession of it, it leaves the responsibility of the pledgee.' Then, if it 
perishes [whilst] in the possession of the pledgor, it perishes without 
anything. The pledgee may retrieve it into his [own] possession, and when 
he takes it, the responsibility returns to him. 

When the pledgor dies, his executor (wasz) sells the collateral and settles 
the debt. But if he has no executor, the judge appoints an executor for him 
and orders him to sell it. 






HAJR - LIMITATION ON SOMEONE’S LEGAL 

COMPETENCE 
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There are three factors that require limitation on someone’s legal 
competence ( hajr ): 

1. Minority, 

2. Slavery, and 

3. Insanity. 
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Minors may not dispose ( tasarruf) [of their property] except with the 
leave of their guardian (wait), and slaves may not dispose [of their property] 
except with the leave of their master. The insane, whose intellects are 
overwhelmed [with insanity], may not dispose [of their property] under any 
circumstances. 
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Of these [three categories of people], whoever sells something or buys it, 
and understands the transaction and intends it, the guardian has the choice: 

1. If he wants, he may permit it, if there is any benefit in it, or 

2. If he wants, he may rescind it. 
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These three factors compel limitation on someone’s legal competence in 
verbal [transactions] rather than practical actions. 
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With regards to the minor and the insane, their contracts are not valid nor 
are their acknowledgements, and their declarations of divorce do not transpire 
nor their freeing [of slaves]. If, however, they wreck something, its 
compensation is binding upon them. 
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With regards to the slave, his statements are enforceable with respect to 
himself, [but] not enforceable with respect to his master. If he approves [the 
transaction of] property, it is not binding upon him immediately, but it will be 
binding upon him after [his] being freed. If he confesses to [having 
committed an act necessitating] a hadd [punishment] or retaliatory 
punishments ( qisas ) (retaliation), it is binding upon him immediately. His 
declaring divorce takes effect, but if his master declares that the slave’s wife 
is divorced it does not take effect. 


On Fools 
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Abu Hanlfah, may Allah have mercy on him, said that there is no 
limitation on the legal competence of a fool ( safih ) when he is sane, major 
and free. His transacting with his [own] property is permitted, even if he is a 
squanderer, corrupter, destroying his [own] property in ways in which there is 
no purpose or benefit for him, for example, he wrecks it in the sea or burns it 
in fire. 428 
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Except that he [Abu Hanlfah, may Allah have mercy on him] said, when a 
minor attains majority in the state of being irrational, his property is not to be 
surrendered to him until he reaches twenty-five years [of age]. 
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If, however, he transacts with it prior to that, his transaction takes effect, 
and when he reaches twenty-five years [of age], his property is surrendered to 
him, though rationality may [still] not be observed in him. 
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Abu Yusuf and Muhammad, may Allah have mercy on them, said that 
limitation of legal competence is [imposed] on the fool and he is deterred 
from transacting with his property. If he sells [anything], his sale regarding 
his property is not implemented, but if there is benefit in it [for him], the ruler 
(hakim) should permit it. 
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If he sets a slave free, his setting [that slave] free takes effect, and it is 
[incumbent] on the slave to work [and pay off] for his [own] value.' If he 
marries a woman, his marriage is valid, and if he names a dowry, of it the 
[equivalent of the reasonable amount of] dowry that a woman of her status [is 
accustomed to] is permitted, and the excess is invalid. 
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The two of them, 430 may Allah have mercy on them, said regarding 








someone who attains majority in the state of being irrational, his property 
should never be given to him until rationality is observed in him, and his 
transacting with it is not allowed [either]. 
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Zakah is discharged from the property of the fool, and it is spent on his 
children and his wife, and upon whomsoever of the uterine relatives 

(dhawu’l-arham) it is obligatory upon him [to maintain]. 





If he intends to perform the hajj of Islam, he should not be prevented from 
that. The judge does not surrender the expenditure to him, but he surrenders it 
to a reliable person from the hajjis, who spends it on him on the journey of 
the hajj. 
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If he falls ill and makes bequests for [acts of seeking] closeness [to Allah], 
and for the categories of goodness, it is permitted from one-third of his 

property. 


Puberty 

The reaching puberty of a boy is by way of nocturnal emission (i.e. a wet 
dream), ejaculation, or by his causing pregnancy when he has sexual 
intercourse. 
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If [any of] that is not found, then [he is a minor] until he has completed 
eighteen years [of age], according to Abu Hanlfah, may Allah have mercy on 



him. 



The reaching puberty of a girl is by way of menstruation, nocturnal 
emission, or pregnancy. 



If [none of] that exists, then [she is a minor] until she has completed 
seventeen years [of age]. 



Abu Yusuf and Muhammad, may Allah have mercy on them, said that 


when the boy and the girl have completed fifteen years of age then they have 
attained puberty. 



When a boy or girl approach puberty, and their position concerning 
majority is difficult [to ascertain], and they say that they have attained 
majority, then their statement [is accepted] and the judgements [on them] are 
the judgements on mature people. 

On Insolvents 




Abu Hamfah, may Allah have mercy on him, said, I do not place a 
limitation on the legal competence of an insolvent person ( muflis ) due to a 





debt. When many debts become due on the insolvent, and his creditors 
demand he be taken into custody and a limitation placed on his competence, I 
do not place a limitation on his legal competence. If he has some property, 
the judge (hakim) does not transact with it, but [rather], he takes him into 
custody indefinitely until he sells it for [the settlement of] his debt. If he has 
dirhams and his debt consists of dirhams, the judge should settle that without 

his authorisation. If his debt is dirhams but he has dinars or vice versa, the 
judge should sell them for [the settlement of] his debt. 
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Abu Yusuf and Muhammad, may Allah have mercy on them, said, when 
the creditors of the insolvent person demand that a limit be placed on his 
legal competence, the judge places a limit on his legal competence and 
prevents him from selling, transacting and ratifying so that creditors are not 
harmed thereby. If the insolvent refuses to sell his property, [the judge] sells 
it, and [the proceeds] are divided between the creditors according to the 
[respective] shares. If [the insolvent] does ratify the ratification of property 
during the state of the limitation on his legal competence, that is binding 
upon him after the discharge of the debts. The insolvent is spent upon from 
his [own] property, as [also] are his wife, his small children and uterine 
relatives. 




If the insolvent has no known property, and his creditors demand his 
detention in custody, and he says, “I have no property,” the judge (hakim) 
should detain him in custody for every debt that is binding on him in 









exchange for property that is in his possession, 4 like the price of things sold 
and in exchange for a loan, and for every debt that is binding on him by a 
contract, 4 such as dowry ( mahr ) 8 and surety ( kafalah ) [bond]. 
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[The judge (hakim)] should not detain him for anything other than that, 4 
such as in replacement for usurped [goods] and compensation ( arsh ) for 
offences, unless evidence is produced that he does have property. 
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The judge should detain him for two or three months [as required], 
investigating his circumstances. If property of his is not discovered, he 
discharges him, as he does if clear proof is established that he has no 
property. 






■^3. 


ll 



[The judge (hakim)] does not intervene between him and between his 
creditors after his leaving detention. [His creditors] pursue him but they do 

not prevent him from transacting [with his property], or travelling. 1 They 
take the surplus of his earnings and divide [it] amongst themselves according 
to the [respective] shares [in the debts]. 
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Abu Yusuf and Muhammad, may Allah have mercy on them, said that 
when the judge declares someone insolvent, then he intervenes between him 

and his creditors, 4 unless they produce clear proof that he has acquired 
property. 
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The dissolute person ( fasiq ) does not have a limitation placed on his legal 
competence if he treats his property in an orderly manner . 4 

Ay* 

Original dissoluteness and accidental dissoluteness are [treated] the same. 

Whoever becomes insolvent and with him are specific goods [belonging 
to] another person who had purchased them from him, the owner of the goods 

is just like creditors [with regards] to them. 




IQRAR - ACKNOWLEDGEMENT 
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When a free, adult, sane person acknowledges a right [against himself], its 
acknowledgement is binding on him, whether what he has acknowledged is 
unknown or known. It is said to him, “Make the unknown [right] clear.” If he 
does not make it clear, the judge (hakim) compels him to make [it] clear. If he 
says, “So-and-so is due something from me,” it is binding upon him to make 

clear that which has a value . 444 
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The [legally acceptable] statement is the statement of the one who 
acknowledges ( muqirr ) 44 along with his oath, if the one in whose favour the 
acknowledgement is made (muqarr lahu) claims more than that [amount]. 
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When he says, “He is due some property from me,” then resort is made to 
him for its explanation, and his statement is accepted in both little [amounts] 


or much. If he says, “He is due a tremendous amount of property from me,” 

he is not believed with respect to anything less than two hundred dirhams." 

If he says, “He is due many dirhams from me,” he is not believed with 
respect to anything less than ten dirhams. If he says, “He is due some 
dirhams from me,” they should be [understood to be] three, unless he clarifies 
that there are more than that [amount]. If he says, “He is due such-and-such 
[an amount of] dirhams from me,” he is not believed with respect to anything 
less than eleven dirhams. If he says, “He is due such-and-such [an amount of] 
dirhams,” he is not believed with respect to anything less than twenty-one 
dirhams. 
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If he says, “He is due from me...,” or “...is owed by me...,” then he has 
acknowledged a debt. If he says, “I have for him...,” or “...with me...,” then 
that is acknowledgement of a trust [left] in his possession. 
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If a man says to him, “I am due a thousand [dirhams] from you,” and [in 
reply] he says: “Weigh them,” “Inspect them,” “Give me some time for 
them,” or “I have paid them to you,” then that is an acknowledgement. 

t* w* 

- i. 

\ ^ a) jjiX\ ij \ 

Whoever acknowledges a deferred ( mu’ajjal ) debt, and the one in whose 
favour the acknowledgement is made (muqarr lahu) verifies the debt but 
denies the deferment, the debt [settlement] is immediately binding on him, 
and the one in whose favour the acknowledgement is made (muqarr lahu ) is 
administered an oath regarding the term. 

Making an Exception to an Acknowledgement 
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Whoever acknowledges a debt and makes an exception of something 
connecting [it] to his acknowledgement, the exception is valid and the 

remainder is binding upon him , 448 and it is [deemed] the same whether he 
makes an exception of a little or a lot , 4 but if he makes an exception of 
all of it, the acknowledgement is binding upon him and the exception is 

void . 451 
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If someone says, “He is due one hundred dirhams from me except for one 
dinar,” or "... except for one qafiz of wheat,” one hundred dirhams less the 
value of one dinar or [less] the [value of one] qafiz is binding upon him. If he 
says, “He is due a hundred , 4 and one dirham from me,” then the hundred 
must all be dirhams. If he says, “He is due one hundred , 4 plus one garment 
from me,” the garment is binding upon him, and resort is made to him for the 

explanation of the one hundred . 4 4 
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Whoever acknowledges a right [against himself] and says, “in sha Allahu 
ta‘dla (Allah willing)” together with his acknowledgement, the 
acknowledgement is not binding upon him. 

jlJ-l Jk>j A*y) a— iJ j\J-\ J ji\ 

Whoever makes an acknowledgement and stipulates a condition of option 
(khiyar), the acknowledgement is binding but the option is void. 
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Whoever acknowledges a house [for someone] and excludes its structure 
for himself, then the house and the structure are the ownership of the one in 

whose favour the acknowledgement is made (muqarr lahu), but if he says, 
“The structure of this house is for me and the courtyard is for so-and-so,” it is 
as he says. 


Whoever acknowledges dates in a basket, the dates and the basket are 
[both] binding upon him. 8 
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Whoever acknowledges a [riding] animal in a stable, only the [riding] 
animal [not the stable] is binding upon him. If he says, “I have expropriated a 
cloth in a kerchief,” then both of them, are binding upon him. If he says, “He 
is due from me a cloth inside a cloth,” both of them are binding upon him. If 
he says, “He is due from me a cloth inside ten cloths,” [then] nothing is 
binding upon him other than the one cloth, according to Abu Yusuf, may 
Allah have mercy on him, but Muhammad, may Allah have mercy on him, 
said that [all] eleven cloths are binding upon him. 
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Whoever acknowledges the expropriating of a garment and brings a 
blemished garment, then his statement together with his oath is the statement 








[that is believed] regarding that, and likewise, if he acknowledges [some] 
dirhams and says that they are defective [his statement with his oath is 
accepted]. If he says, “He is due five in five from me,” and by that he intends 
multiplication and sum, [then] only one five is binding upon him, but if he 
says, . .1 intended five with five,” then ten is binding upon him. 
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When he says, “He is due from me from one to ten dirhams,” [then] nine 
dirhams are binding upon him, according to Abu Hanlfah, may Allah have 
mercy on him; the beginning and whatever is after that are binding upon him, 
and the limits are dropped. 4 The two of them, may Allah have mercy on 
them, however, said that all ten [dirhams] are binding upon him. 
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If he says, “He is due from me a thousand dirhams for the price of a slave 
whom I bought from him but did not take possession of,” then if he mentions 
a specific slave, it is said to the one in whose favour the acknowledgement is 
made ( muqarr lahu), “If you want, hand over the slave and take the thousand, 
and if not, then there you have nothing against him.” 
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If he says, “He is due from me a thousand for the price of a slave” and 
does not specify [the slave], the thousand are binding upon him, according to 
Abu Hanlfah, may Allah have mercy on him. 
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If he says, “I owe a thousand dirhams for the price of wine or pigs,” the 
thousand are binding upon him and his explanation is not accepted. If he 
says, “He is due a thousand for the price of baggage, and they are 
counterfeit,” and the one in whose favour the acknowledgement is made 
(muqarr lahu ) says, “[They are] genuine,” [then] according to the verdict of 
Abu Hanlfah, may Allah have mercy on him, genuine [dirhams] are binding 
upon him. Abu Yusuf and Muhammad, may Allah have mercy on them, said 
that if [the one in whose favour the acknowledgement is made (muqarr lahu)] 
says that in connection with [the statement of the person who acknowledges 
[the debt], then] that is believed, but if he says that disconnected, [then] it is 
not believed. 
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Whoever acknowledges a ring belonging to someone else, then he has the 
annulet and [also] the stone. If he acknowledges a sword of his, then he 
has the blade, [the hilt,] the belt and the scabbard. If he acknowledges a sedan 
of his, then he has the wood and the covering. 
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If he says, “The foetus of such-and-such a woman is due a thousand 
dirhams from me,” then if he said, “... so-and-so had bequeathed it to him,” 
or “... its father died and it inherits him,” then the acknowledgement is valid. 
If he makes the acknowledgement vague, it is not valid, according to Abu 
Yusuf, may Allah have mercy on him, but Muhammad, may Allah have 




mercy on him, said that it is valid. 
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If he acknowledges the foetus of a slave woman or the foetus of a sheep or 
goat belonging to a man, [then] the acknowledgement is valid and it is 
binding upon him. 


Confession on Deathbed 
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When a person acknowledges during his final illness ( marad al-mawt ) 
some debts, and he owes debts [accumulated] during his good health as well 
as debts that became binding upon him during his illness due to known 
factors, then the debts [incurred] in good health and the debt of which the 

factors are known are given priority. 463 Thus, when they have been 
discharged and something is left over from them, it is [spent on] whatever he 
acknowledged during his illness. 
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If he does not owe debts from his [time of] good health, [then] his 
acknowledgement is valid, and the one in whose favour the 
acknowledgement is made (muqarr lahu ) has more right than the heirs. 

The acknowledgement of an ill person [on his deathbed] on behalf of his 
heir is void unless the rest of the heirs affirm it. 
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Whoever acknowledges in favour of a stranger during his terminal illness, 


and then says, “He is my son,” his lineage is established by that [statement] 
and the acknowledgement in his favour is void. If, however, he acknowledges 
in favour of a female stranger, and then marries her, his acknowledgement for 
her is not void. 
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Whoever divorces his wife thrice^—’ during his terminal illness, and 

then acknowledges a debt due to her and dies, then she has the lesser 

[amount] of the debt or of her inheritance from him. 4 
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Whoever acknowledges in favour of a boy, the like of whom is born to 

someone like him, and there is no known lineage for him [showing] that he 
is his son, and the boy confirms it, [then] his lineage from [the one who 
acknowledges paternity] is established even though [the person 
acknowledging paternity] is [terminally] ill. [Moreover,] he has a share in the 
inheritance with the [other] heirs. 
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The acknowledgement of a man regarding parents, wife, child and master 

is permitted. tb8 The acknowledgement of a woman regarding parents, 
husband and master is accepted, but her acknowledgement regarding the 
child is not accepted unless the husband confirms her in that [regard], or the 
midwife testifies to her giving birth [to that child]. 
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Whoever acknowledges to a lineage from other than [his known] parents 
or child - like brother and paternal uncle - his acknowledgement regarding 

the lineage is not accepted. Thus, if he has a known heir, close or distant, 
then he is more worthy to the inheritance than the one in whose favour the 

acknowledgement is made (muqarr lahu), 4 but if he has no heir, the one in 
whose favour the acknowledgement is made (muqarr lahu ) is entitled to his 

inheritance. 4 
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If the father of someone dies and he acknowledges a brother, the lineage 
of his brother is not proven and he shares [with] him in the inheritance. 
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IJARAH - HIRE/LEASE 
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Ijarah is a contract [based] on benefits [in return] for a consideration; it is 
not valid unless the benefits are known and the remuneration is [also] known. 
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Whatever is valid as payment ( thaman ) in sale (bay‘) is [also] valid as 
remuneration in ijarah. 
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The benefits sometimes become known: 

By duration, like letting houses for tenancy, or [leasing] lands for 
1. cultivation. Thus, the contract is valid for a known duration, whatever 
the duration; 

They sometimes become known by the work and the appellation, like 
someone who hires a man to dye fabric, or to sew fabric, or who hires 
a beast of burden to carry a known amount on it to a known location, 
or to ride on it [for] a known distance; and 

They sometimes become known by specification and indication, like 
3. someone who hires a man to deliver this [particular] food to a known 
location. 
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It is permitted to rent houses and shops for tenancy, even though someone 
does not express what he will do in them. He may do anything [in them] 

except smithery, 4 bleaching and milling. 4 3,474 
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It is permitted to rent lands for cultivation, and the tenant ( musta’jir ) 
enjoys [the right of] irrigation and passage, even if he did not stipulate [it]. 

The contract is not valid until he specifies what he will cultivate in it, or he 
says that it is on [the condition] that he cultivate in it whatever he wants. 1 
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It is permitted to lease a vacant field [in order] to build on it, or to plant 
date-palms or trees in it. When the period of the lease expires, it is binding 
upon [the tenant] to remove the buildings and the plants and to hand it over 
vacant [to the landlord], unless the landlord chooses to pay him the value of 

that, stripped, 4 and takes possession of it, or is content with leaving it in its 
[current] state, so the buildings will be for this [lessee/ tenant], and the land 
for this [lessor/landlord]. 478 


t-jjS’jAj wj'jjJI jU jj£j 
jjUtflj Ujj {ja b*S^i j' jb~ 


It is permitted to hire animals for riding and for carriage. If one uses 
‘riding’ unqualifiedly, it is permitted for him to mount whomsoever he 
wishes on it, 4 and likewise, if he hires a garment to wear and he uses it 












unqualifiedly. 
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If [the lessor] says to [the lessee], “...on the condition that so-and-so will 
ride it,” or “...so-and-so will wear the garment,” but he mounts someone 
other than him, or he makes someone other than him wear [the garment], [the 
lessee] is liable if the animal dies, or if the garment is ruined, and likewise, 
all that which changes by the disparity of the user. 48 ' 
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With regards to real estate (‘ aqar ), and that which does not change due to 
the disparity of the user, if [the tenant] stipulates the residence of one specific 
person he may house another person [there], and [likewise], if he mentions 
one type and one amount that he will load on the animal, for example that he 
says, “...five qafizs of wheat,” then he may load that which is like wheat in 
inconvenience, 48 or less, like barley and sesame, but he is not [permitted] to 
load that which is more difficult than wheat, such as salt, iron and lead. 
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If [the lessee] hires [the animal] to load cotton upon it, which he 

designates, then he has no right to load iron [upon it] of the same weight. 48 
If he hires it to ride [on], and he mounts another person on it behind him, and 
thus it dies, [the lessee] is liable for half its value, if the animal was able to 
bear them both, and the weight will not be taken into account. If he hires it to 
load a [specific] quantity of wheat upon it, and he loads more than that upon 
it, and thus it dies, he is liable for whatever was in excess of the [specified] 
weight. If he restrains the animal by its reins or hits it and it dies, he is liable 
[for compensation], according to Abu Hanlfah, may Allah have mercy on 
him, but Abu Yusuf and Muhammad, may Allah have mercy on them, said 
that he is not liable [for anything]. 

Types of Hired Persons ( Ujara ’) 

Jjp-' : 

Hired persons (ujara’) are of two types: 

1. An employee [held] in common (ajir mushtarak), 4i and 

2. A private employee (ajir khass). 84 


The Employee [Held] in Common 
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The employee [held] in common is someone who is not entitled to 
remuneration until he has performed the work, like the dyer and the bleacher, 
and the goods are a trust in his possession; if they are ruined, he is not liable 
for anything, according to Abu Hanlfah, may Allah have mercy on him, but 
they, 48 may Allah have mercy on them, said that he is liable [to compensate] 
it. 
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That which is ruined by his work, like the ripping of cloth by his beating, 
the tripping of the porter, the rope breaking which the [animal] hirer ( mukari ) 
ties the burden with, and the boat sinking due to pulling it, [for all of them, 
the hireling] is liable except that someone will not be liable for a human, so 
someone who drowns with the boat, or falls from the [riding] animal, then he 
[the hireling] is not liable [to pay compensation]. 
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When a phlebotomist performs phlebotomy 48 or a surgeon makes an 
incision [in an animal] and it does not go beyond the normal location, [then] 

neither of the two are liable for what perishes due to that, 48 but if it does go 
beyond it, [the phlebotomist or the surgeon] is liable [to pay compensation 
even though the owner authorised the surgery]. 


The Private Hireling 
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The private hireling is someone who is entitled to remuneration for 
surrendering his person for a period, even if he does not work, as when one 
hires a man for service or for pasturing sheep. 
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There is no liability on the private hireling for that which is destroyed 
whilst in his possession, nor for that which is destroyed due to his work, 488 
unless he violates [normal precautions], in which case he is liable. 489 



















That which Invalidates Ijarah 


The [breach of] conditions invalidates ijarah just as it invalidates sales. 
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Whoever hires a slave for service cannot take him on a journey unless he 
stipulates that as a condition in the contract. 
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Whoever hires a camel so that he may convey a litter and two riders upon 
it to Makkah, it is permitted and he may [only load] a customary litter [upon 
it]. It is better for the cameleer to see the litter. 
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If someone hires a camel so that he may load an amount of supplies ( zad ) 
on it, and eats of them on the way, it is permitted for him to replenish [the 

supplies] in place of what he has eaten. 4 

When Remuneration becomes Due 
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Remuneration does not become due by virtue of [entering into the] 
contract [of ijarah]. 
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It becomes an entitlement [to the hired person ( mujir )] by one of three 
factors, either: 

1. By the precondition of promptness [of payment], 4 





2. By promptness [of payment] unconditionally, or 

3. By fulfilment of the contractual obligation. [ 
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Whoever rents a house, the lessor may demand remuneration (i.e. rent) 
daily, unless he stipulates the time of maturity [of payment] in the contract. 
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Whoever hires a camel to Makkah, the cameleer may demand the 
remuneration (i.e. fare) at each stage from him. 
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But the fuller and the tailor may not demand remuneration until they have 
completed the work, unless they stipulate the condition of promptness [of 
payment]. 497 



Whoever hires a baker to bake for him in the house [of the lessee] one 
qafiz of flour, for one dirham, [the baker] is not entitled to remuneration until 

he has taken the [cooked] bread out of the oven. 8 
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Whoever hires a chef to cook food for him at a wedding banquet 
(walTmah), the ladling is [also] incumbent upon [that chef]. 
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Whoever hires a man to make bricks for him [the man] is entitled to 
remuneration when he sets them up [after they have dried], according to] Abu 









Hanlfah, may Allah have mercy on him, but Abu Yusuf and Muhammad, 
may Allah have mercy on them, said that he is not entitled to it until he has 
stacked them [after they have been baked]. 
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When someone says to the tailor, “If you sew this cloth according to 
Persian fashion, then it is for one dirham, but if you sew it according to 
Roman fashion, then it is for two dirhams,” it is permitted, and whichever of 
the two jobs he undertakes, he is entitled to remuneration [accordingly]. 
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If someone says [to the tailor], “If you sew it today it is for a dirham, but 
if you sew it tomorrow then it is for half a dirham,” then if he stitches it 
today, then he has one dirham, and if he stitches it tomorrow, then he has its 
customarily reasonable amount ( mithl ) [in remuneration], according to 
Abu Hanlfah, may Allah have mercy on him, and it should not exceed half a 
dirham, but Abu Yusuf and Muhammad, may Allah have mercy on them, 
said that both conditions are permitted, and whichever of the two he 
undertakes, he is entitled to the remuneration. 
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If someone says [to a tenant], “If you house a perfumer in this shop, it is 
for one dirham per month, but if you house a blacksmith, then it is for two 
dirhams,” it is permitted. 
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Whichever of the two undertakings he performs, he is entitled to [the 











remuneration] mentioned in it, according to Abu Hanlfah, may Allah have 
mercy on him. They, 501 may Allah have mercy on them, said that the 
[contract of] ijarah is invalid. 
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If someone rents a house every month for a dirham, the contract is valid 
for one month [only] and invalid for the rest of the months, unless [the 
tenant] mentions all of the determined months, and thus, if he resides 
[there even for] an hour from the second month, the contract is valid in it, and 
[the rent] is binding upon him, and the landlord is not able to evict him until 
the rented month elapses. Likewise, [for] the ruling of every month, in the 
beginning of which he resides a day or [even] an hour. 
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If he rents a house on a monthly basis for a dirham and resides there for 
two months, the rent of the first month is due from him but there is nothing 

due from him for the second month. 
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If someone rents a house for a year for ten dirhams, it is valid, even if he 
does not mention the instalment of rent for each month. 




It is permitted to take remuneration for [use of] the public bath and [the 
services of] the cupper (hajjam). 








Taking payment for conjoining a [male with a female] goat is not allowed. 
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It is not permitted to hire [someone] for [calling] the adhan, for [saying] 
the iqamah, for teaching the Qur’an and the hajj, and neither is it allowed to 
hire [someone] for singing or for mourning. 
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According to Abu Hanlfah, may Allah have mercy on him, the letting of 

shared property is not allowed, 4 but they, may Allah have mercy on 
them, said that the letting of shared property is permitted. 



# 


The hiring of a wet nurse (zz ’r) is permitted for specified payment, and it 
is permitted in exchange for feeding her and clothing her, according to Abu 
Hanlfah, may Allah have mercy on him. 
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The hirer should not prevent her husband from having sexual intercourse 
with her. If she becomes pregnant, they may rescind the [contract of] ijarah 
when they fear for the child regarding her milk. 
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She must make the food of the child adequate. If she suckles him during 
the period [of her contract] with sheep or goat’s milk, then there is no 
remuneration for her. 
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Every artisan, whose work has a [visible] effect on the item, such as the 
fuller and the dyer, may retain the item after the completion of his work [on 
it] until he receives the remuneration, but whoever’s work has no [visible] 
effect on the item, may not retain the item until [he receives] remuneration, 
such as the porter and the boatman. 



When someone places a condition on the artisan that he work on his own, 


then [that artisan] may not employ anyone else. If he places no conditions 
on the work for him, then he may hire someone who will do it. 8 


Differences between the Lessor and the Lessee 




If the tailor, the dyer and the owner of the fabric differ [on an issue], and 
the owner of the fabric says to the tailor, “I told you to make it into an outer 
garment (qaba ’), ” and the tailor says, “... a shirt” or the owner of the cloth 
says to the dyer, “I told you to dye it red but you dyed it yellow,” then the 
[reliable] statement is the word of the owner of the fabric along with his oath. 

If he swears an oath, the tailor is liable. 
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If the owner of the fabric says, “You have worked [on] it for me for no 
pay,” and the artisan says, “[I worked on it] for pay,” then the [definitive] 
statement is the word of the owner of the cloth, along with his oath, 
according to Abu Hanlfah, may Allah have mercy on him. But Abu Yusuf, 
may Allah have mercy on him, said, “If he is a fellow artisan of his, then 
there is pay for him, but if he is not a fellow artisan of his, then there is no 
pay for him.” Muhammad, may Allah have mercy on him, however, said, “If 
the artisan is known to take pay for this [particular] work, then the 
[definitive] statement is his word along with his oath, that he worked on it for 

pay-” 
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In the invalid lease (ijarah fasidah ), payment of what is the ordinary rate 
(mithl ) 1 is obligatory, which does not exceed what has been prescribed. 

jls J jjj 3^>Yl 

s^s»-sl a Jo /ys ifl.-'sc- 

When the tenant takes possession of the house the rent is due from him, 

even though he does not reside in it, [but] if a usurper expropriates it from 
his possession, the rent lapses. 

If [the tenant] finds a blemish in it, which is detrimental to residing 
[therein], then he has the right to rescind [the lease]. 
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If the house becomes ruined, irrigation to the land ceases, or the water to 
the water-mill discontinues, the lease ( ijarah ) is rescinded. 

SjWVl Ait ASj JjjiUlll Jea-i oU 


When either of the two parties to the contract dies, and he had entered into 
the lease ( ijarah ) contract for himself, the lease ( ijarah ) is rescinded. If its 
contract was for someone other than himself [who is alive], it is not 
rescinded. 
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Stipulating an option ( khiyar ) in the lease ( ijarah ) is valid, just as it is in 
sale. 
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A lease ( ijarah ) is rescinded by [valid] excuses, such as someone who 
rents a shop in the market in which to carry on business, then his merchandise 

is destroyed, 1 and such as someone (i.e. a landlord) who lets a house or a 
shop, then becomes bankrupt and debts are due upon him which he is unable 
to settle except from the price of what he has let, [in which case] the judge 

rescinds the contract and sells it [in order to settle] the debt. 
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Whoever hires a [riding] animal to travel upon, then it occurs to him to 

[postpone] the journey, then that is a [valid] excuse, but if it occurs to the 
one who lets [the animal as a mount, to postpone] the journey, then that is not 
a [valid] excuse. 










SHUF ‘AH - PREEMPTION 
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Preemption (shufah) is a right 8 of: 

1. The associate (khalTt) in the object of sale, then of, 

The associate in the right of the object of sale, such as [the right of] 
irrigation and passage, ! [and] then of, 

3. The neighbour. 521 





In the [presence of the] associate, there is no [right of] preemption for the 
partner ( shank ) in passage and irrigation, nor for the neighbour. 522 



If the associate gives up [his right], then the preemption belongs to the 
partner in passage, and if he [also] gives up [this right], then the neighbour 
may take it. 

Preemption is concluded with a contract of sale, and it is settled by 
making witnesses. 
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[The preemptor (shafi‘)] becomes the owner by acquiring it when the 
buyer surrenders it to him, or [when] a judge (hakim) gives that as a 
judgement. When the preemptor comes to know of the sale, he should call 
witnesses within that [very] session of it, regarding the demand [of his 

right]. Then he should depart from there and call witnesses against the 
seller, if the sold commodity is in his possession, or against the purchaser, or 

at the real estate. Once he has done that, his preemption is concluded, and 

it does not lapse by [any delay], according to Abu Hanlfah, may Allah 
have mercy on him. Muhammad, may Allah have mercy on him, however, 
said that after making witnesses, if he leaves it without any excuse for a 
month, his [right of] preemption is void. 
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There is a right of preemption in real estate even if it is indivisible, like a 
hot [public] bath, a quern, a well and small houses. 





There is no [right of] preemption in a building nor in date-palms when 
sold without the courtyard, and there is no [right of] preemption in goods and 
boats. 
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The Muslim and the dhimmi are equal in [the rights of] preemption. 
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When one gains ownership of real estate for a consideration which is 
wealth, there is a right of preemption in it. 
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There is no [right of] preemption in the house: 

1. On the basis of which a man performs marriage, 

2. By which a woman gains divorce at her own instance ( khuV ), 

3. For which one rents [another] house, 

4. [By which] one conciliates in intentional killing (qatl ‘amd), 

5. By which one sets free a slave, 

6. Regarding which one conciliates by a negation or silence. 

If he conciliates with an acknowledgement or confession, 4 [then] 
preemption is incumbent in it. 


Procedure of a Lawsuit 
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When the preemptor approaches the judge, files a lawsuit against the 
purchase and claims preemption, the judge shall question the defendant 
regarding that. If [the defendant] confesses to the ownership of that which is 
the subject-matter of the preemption [it is established], otherwise, he shall 
instruct [the plaintiff] to produce evidence. 



Thus, if [the plaintiff] is unable to [provide] evidence, [the judge] 
demands an oath from the purchaser, by Allah, that he has no knowledge that 







he [himself] is the owner of that which [the plaintiff] has mentioned, and for 
which he claims preemption. If he refrains from [taking] the oath, or [if] 
evidence is established for the preemptor, the judge asks him whether he had 
purchased [it] or not; if he denies the purchase, [then] it is said to the 
preemptor, “Produce evidence.” 
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If [the plaintiff] is unable to do that (i.e. produce evidence), he [the judge] 
demands an oath from the purchaser that by Allah, he has not purchased [it], 
or that by Allah, he [the preemptor] is not entitled to preemption in this house 
from the aspect that he mentions. 
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It is permitted to raise the dispute in preemption [with the judge], even if 
the preemptor does not present the payment in the session of the judge. When 

the judge has decided the preemption in his favour, 5 then production of the 
payment is binding upon him. 
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The preemptor may return the house because of a stipulated option [that 
he can do so if there is a] blemish or because of examination. 
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When the preemptor presents the seller [in front of the judge], and the 
object of sale is in his possession, then [the preemptor] may raise the dispute 
in the preemption against him. The judge does not listen to the evidence until 
the buyer attends. Thus, he revokes the sale [only] in his [the buyer’s] 
presence. He decides the preemption [case] against the seller and places the 

care of it with him. 
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When the preemptor, though able to summon witnesses, refrains from it at 
the time when he acquired knowledge of the sale, his [right of] preemption is 
void, as it is when he summons witnesses within the session but does not 
produce witnesses against either of the contracting parties nor [at] the real 
estate. 8 
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If he concedes his [right of] preemption for a consideration which he 
takes, his [right of] preemption is void, and he must return the 
consideration. 
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When the preemptor dies, his [right of] preemption is void. 
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When the buyer dies, the [right of] preemption does not lapse. 
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When the preemptor sells whatever he is claiming in the preemption 
before the preemption is decided for him, his [right of] preemption is void. 
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If the agent of the seller sells [it] and he is [also] the preemptor, he has no 
[right of] preemption, as is the case if the preemptor takes responsibility of 

the commodity on behalf of the seller. 5 However, if the agent of the buyer 
purchases [the property] and he is [also] the preemptor, he may claim 
preemption. 
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Whoever sells, with a condition stipulated then the preemptor has no 
[right of] preemption, but if the seller drops the option [to withdraw], the 

preemption is an established right. 4 
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If someone buys stipulating an option [to withdraw], [then] the 
preemption is an established right. 

M* Iju-li <-1j-i Ijb plxjl j>j_j 

Whoever purchases a house in an invalid purchase, there is no preemption 


in it. 
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Either of the two parties to the contract may rescind [the sale]. If the [right 

of] rescission lapses, preemption may take place. 
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When a dhimmT buys a house [in exchange] for wine or pigs, and its 
preemptor is [also] a dhimmT, he may take it for the same wine and the price 
of the pigs. If its preemptor is a Muslim, [then] he may take it for the price of 
the wine and [of] the pigs. 
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There is no [right of] preemption in gifts, unless they are [given] for a 
stipulated counter-value. 4 
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When the preemptor and the buyer differ with regards to the price [of the 
real estate], then the [decisive] statement is the word of the purchaser, but if 
both of them produce evidence, then the [decisive] evidence is the evidence 
of the preemptor, according to Abu Hanlfah and Muhammad, may Allah have 
mercy on them. Abu Yusuf, may Allah have mercy on him, however, said 
that the [decisive] evidence is the evidence of the purchaser. 
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When the buyer claims a price that is higher, and the seller claims less 
than that and has not [yet] taken the payment, the preemptor may take it 
[according] to what the seller stated, and that is a reduction [of price] from 
[the claim of] the buyer. 
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If [the seller] has taken [the payment, then the preemptor] takes it 
[according] to what the buyer has stated, and the statement of the seller is not 
heeded. 



When the seller reduces some of the price for the buyer, it [also] drops for 
the preemptor, 1 but if he drops the price completely, it does not drop for the 
preemptor. 547 



When the buyer increases the price for the seller, the excess is not binding 
on the preemptor. 3 
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When many preemptors come together, then the preemption is [divided] 
between them according to the number of their heads [persons], and the 













difference [in the amounts] of the ownerships is not taken into account. 
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Whoever buys a house [in exchange] for a non-fungible commodity, the 

preemptor takes it [the house] for [the commodity’s] value. If he bought it 
[in exchange] for a measured or weighed [item], [the preemptor] takes it for 
the same. 
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If one sells real estate [in exchange] for real estate, the preemptor may 
take each one of the two for the value of the other. 
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When it reaches the preemptor that it was sold for a thousand and so he 
relinquishes the [right of] preemption, and later comes to know that it was 
sold for less than that [amount], or [it was sold] for wheat or barley the price 
of which was a thousand or more, then his relinquishment is void and he 
[still] has [the right of] preemption. 
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If it becomes clear that it was sold for dinars the value of which is a 
thousand, then he has no [right of] preemption. 



If it is said to him that “the buyer is so-and-so” and he relinquishes [his 
right of] preemption, then later comes to know that [the buyer] is someone 
else, then he has [the right of] preemption. 






















Whoever buys a house for someone else, [then] he [himself] is the litigant 
in [the lawsuit of] preemption, unless he surrenders it to the client. 
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When someone sells a house except for the measure of a cubit from the 

boundary which adjoins the preemptor, he has no [right of] preemption. If 
he purchases a part of it for a [particular] price, and later purchases the rest of 
it, the neighbour’s [right of] preemption is in the first part, [and] not [in] the 

second. 



When one purchases it for [cash] payment then he pays him [in] cloth as 
consideration for it, then the preemption is for the [cash] payment, not for the 
cloth. 
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[Adopting] a stratagem ( hilah ) in [order to be] rid of the [right of] 
preemption is not disapproved, according to Abu Yusuf, may Allah have 
mercy on him, but Muhammad, may Allah have mercy on him, said that it is 
disapproved. 
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When the buyer has built or planted [the land], then later the preemption 
was decided in favour of the preemptor, he has the option: 

If he wants, he may take it for the price and for the value of the 
building and the plants stripped away, or 

2. If he wants, he tasks the buyer with its removal. 
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When the preemptor takes [the land] and builds [upon it] or plants [in it], 
then later it becomes the right of someone else, [the preemptor] may demand 
the price [of the land], but he may not demand the value of the building and 
the planting. 

j Usjlj _jl jljJl C..-aJL^M lil j 

t-Li jj cA>-i Jac- 

Vta- 

*!y>' sli 


When the house collapses, or it burns down, or the trees of the orchard 
become dry without anyone’s having done it, then the preemptor has a 
choice: 

1. If he wants, he may take it for the total price, or 

2. If he wants, he may leave [it]. 557 
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If the buyer tears down the building, it is said to the preemptor, “If you 
want, take the open ground 8 for its share [of the price], or if you want, then 
leave [it],” but he may not take the ruins. 
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Whoever purchases some land and on its date-palms there is fruit, the 
preemptor may take it with [all] the fruit, but if the buyer has picked it, its 
portion [of the price] lapses for the preemptor. 
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When judgement has been given that the house belongs to the preemptor 
and if he had not seen it, he has the option of examination (khiyar ar-ru ’ yah ), 














and if he discovers a blemish in it, then he may return it because of [that 
blemish] even if the buyer had made a condition of not being responsible for 

it. 560 
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If someone purchases with [the condition of] deferred payment, the 
preemptor has a choice: 

1. If he wants, he may take it with immediate payment, or 

If he wants, he may wait patiently until the deadline lapses, and then 
take it. 
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When many partners divide real estate [amongst themselves], there is no 
[right of] preemption for their neighbour because of the division. 
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When someone buys a house, and the preemptor relinquishes his [right of] 
preemption, and then the buyer returns it due to the option of examining it, or 
due to a stipulated condition or due to a blemish, with the adjudication of a 

judge, the preemptor has no [right of] preemption. If, however, he returns 
it without the decision of a judge, or they both (i.e. the buyer and the seller) 
agree to rescind the sale, then the preemptor has the right of preemption. 











SHARIKAH - PARTNERSHIP 
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Partnership ( sharikah ) is of two kinds: 

1. Partnership in owned things, and 

2. Contractual partnership. 


Sharikat al-Amlak - Partnership in Owned Things 
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Partnership in owned things is [regarding] a [physical] item which two 
men inherit or which both of them buy, so it is not possible for either of them 
to dispose of the share of the other except with his permission. Each of the 
two is as if he were a stranger in the share of his partner. 


Sharikat al-‘Uqud - Contractual Partnership 
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The second type is the partnership of contracts [or contractual 
partnership], and it is of four kinds: 

1. Mufawadah (unlimited partnership), 

2. ‘Irian (limited partnership), 

3. Sana’i‘ (partnership in manufacture), and 

4. Wujuh (partnership in liabilities). 



Sharikat al-Mufawadah - Unlimited Partnership 
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With regards to unlimited partnership (sharikat al-mufawadah), it is that 
two men are partners and they [agree that they] are equal in their wealth 

(mal), in their transacting [with it] and in their debt. 
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It is permitted between two free Muslims who are major and sane, but it is 
not permitted between a free person and a slave, nor between a minor and a 
major, nor between a Muslim and a non-Muslim. 4 
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It is formed according to [the contract of] agency (waka/ah) and [of] 
surety (kafalah). 
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Whatever either of the two [partners] buys it is [due] from the partnership, 
except food for his family and their clothing. 

jji-0' JS* fjbUj 

a] 

Whatever debts are binding upon each of them in exchange for what the 

partnership is valid in, the other is liable for them. 
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If either of the two inherits property in which the partnership is fit, or 
someone gives [property] as a gift to him and it reaches his possession, the 
[partnership of] mufawadah is void 8 and the partnership becomes limited 





[‘inan partnership]. 



Partnership is only concluded with dirhams, dinars and copper coins 

( fulus ) that are in ready demand, and it is not permitted in anything other 
than that unless people deal in it, such as gold nuggets and silver; in which 

case partnership is valid in them. 


aJU i _ 

JVfl s J y ^* 1 


When the two intend to form a partnership in goods, each one of the two 
is to sell his half of the property [in exchange] for half of the property of the 
other. Then they form the partnership. 


Sharikat al- ‘Inan 572 - Limited Partnership 
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With regards to limited partnership (sharikat al-‘inari), it is formed on the 
basis of agency but not standing surety, and disparity of wealth is valid in 
it. It is [also] valid if both of [the partners] are equal in wealth but they 
have disparity in profit. 575 
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It is permitted that either one of the two enters into the contract with a part 
of his wealth, leaving out a part. 



It [sharikat al-‘inan] is not valid with other than with which we have 
explained that unlimited partnership ( mufawadah ) is valid with. 
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It is permitted if they are partners in such a way that from the side of one 
of them there are dinars, and from the other side there are dirhams. 
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Whatever either of the two buys for the partnership, its price is demanded 
[from him] and not from the other [partner], 8 and he recovers [the price] 
from his partner according to his share in it. 
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When the property of the partnership, or one of the two properties, 

perishes before [the partners] buy anything, the partnership is void. If 
either of the two buys something with his [share of] property, and the 
property of the other perishes before [his] purchase, then the purchased 

[commodity] is [shared] between them according to what they stipulated, 18 
and the purchaser resorts to his partner for his share of its price. 


Partnership [of ‘incm] is permitted even though they do not mix the 
property. 


If specified dirhams from the profit are stipulated for either of the two, 
then the partnership [of ‘ inan ] is invalid. i8: 
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Each one of the parties to the mufawadah and the partners in ‘indn has 
[the right] to: 

1. Make his property into merchandise (bida‘ah), 

2. Pay it as mudarabah, 8 

3. Employ an agent who transacts with it, 

4. Pledge or demand a pledge, 

5. Hire a third party with it, and 

6. Trade [it] for cash or credit. 

His possession of the property is a possession of trust. 


Sharikat as-Sana’i ‘ 584 (Partnership in Manufacture) 
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With regards to partnership in manufacture (sharikat as-sand’i‘), it is 
permitted for two tailors or two dyers to be partners on the basis that both 
accept work and the income is [divided] between them both. Whatever work 
either one of the two accepts, it is binding on him and is [also] binding on his 
partner. If one of the two [partners] works but not the other, then the income 

is [divided] between them both, [in] two halves. 3 


Sharikat al-Wujuh - Partnership in Liabilities 
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With regards to sharikat al-wujuh, the partnership is valid when two men 
are partners and neither of them has property, on the basis that they buy in 
their own manner and they sell [in their own manner], and each of the two is 
an agent for the other in whatever he buys. 
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If they stipulate the condition that the bought [commodity] is [equally 
shared] between both of them, then the profit is [also] like that. It is not 
permitted for them to differ in [the profit] thereof, and if they stipulate that 
the bought [item] is in thirds, then the profit is [also] like that. 
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Partnership is not permitted in collecting firewood, gathering grass and 
hunting, and whatever either of the two hunts or gathers as firewood, that is 
for himself and not for his partner. 
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The partnership [of wujuh ] is not valid if they are partners such that one of 
them has a mule and the other has a leathern bucket with which water may be 

drawn, and [they stipulate that] the income [is divided] between them both. 8 
The income is absolutely for him who draws the water, and the customary 
( mithl ) payment for the [use of the] leathern bucket is due from him, if the 
worker was the owner of the mule. If [the worker] was the owner of the 
leathern bucket, then the customary (mithl) payment for [the use of] the mule 

is due from him. 38 


Unsound Partnerships 
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[With regards to] every unsound partnership, the profit in it is according 
to the amount of the capital, and making a condition of disparity is void. 
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The partnership is void when either of the parties dies, 8 or becomes an 
apostate and moves to enemy territory ( dar al-harb). 

tAiiU ^>-SM Jls jl y> j-Jj 

'j jf ^TUi AjISj ^ j5" Jpl jls 


Jo- 




J,1 Jlsc J jl J jV' *ht> pit *\ <3^1$ 1*4^ 

^JL> ^ ^ 4 J)^ ^ J 


None of the partners are to pay zakah of the wealth of the other without 
his authority. If each of the two does authorise his partner to pay his zakah 
[for him], and each of them pays [it], then the other [partner] is [still] liable, 
[irrespective of] whether he knew of the payment [by the first] or did not 
know, according to Abu Hanlfah, may Allah have mercy on him, but 

they, may Allah have mercy on them, said that if he did not know, then he 
is not liable. 




MUDARABAH - PROFIT-SHARING PARTNERSHIP 
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Mudarabah 4 is a contract for partnership in profit, with capital from one 
of the two partners and work from the other. 
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Mudarabah is only valid with the property which we have mentioned 
[earlier] that partnership is valid with. 

£1 ifr 

‘1 *i -r— 1 V j' 

01 ..A3> 

One of its preconditions is that the profit be [divided] between them on a 
common basis, and neither of the two is entitled to specified dirhams. 
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The capital has to be handed over to the working partner ( mudarib ) and 
the owner of the capital ( rabb al-mal ) has no control over it. 
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When the profit-sharing trade is established unconditionally, it is 
permitted for the working partner to buy, sell, travel, give as merchandise and 
appoint an agent. He may not give the capital as profit-sharing trade unless 
the owner of the capital authorises him [to do] that, or says to him, “Act 
according to your opinion.” 
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If the owner of the capital specifies that he should transact in a specific 
city, or in specific goods, [then] it is not permitted for him to transgress that, 
and likewise, if he fixes a specific duration for the profit-sharing trade, it is 
permitted, and the contract is void when it lapses. 
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It is not [permitted] for the working partner to buy the owner of the 
capital’s father, his son or someone who will become free from him. If he 
buys them, he is a buyer on his own behalf, not for the [contract of] 

mudarabah. 98 
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[Even] if there is any profit in the capital, he should not buy someone who 
will become freed from him. If he does buy them, he is liable for the capital 
of the profit-sharing trade. If, however, there is no profit in the capital, it is 
permitted for him to buy them. If their value increases, his share in them is 
free and he is not liable for anything to the owner of the capital, 600 and the 
freed [slave] works for the owner of the capital in return for his share with 
him. 601 

JU.\ 4 ] jib Jj syj- 3 s - 'i [_5 

Ji J **“ ^3 j^i J ^ t3 

JUl Jdl JjSh VJ Ull lils 

When the working partner gives the capital [away] as profit-sharing trade 
to someone else, and the owner of the capital had not permitted him to do 











that, he is not liable for giving it [away] nor for the transactions of the second 

working partner, until there is a profit. When there is a profit, the first 
working partner is liable for the capital to the owner of the capital. 
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When [the owner of the capital] gives it to [the working partner] for a half 
[of the profit], and he permits him to give it [away] as mudarabah, and he 

does give it away for a third [of the profit], it is permitted. 
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If the owner of the capital said to him, “Whatever Allah, exalted is He, 
bestows upon us, that is [divided] between us in two-halves,” then the owner 
of the capital has half of the profit, the second working partner has a third of 
the profit and the first working partner has a sixth [of the profit]. 
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If he said, “Whatever Allah bestows upon you, that is [divided] between 
us in two-halves,” then the second working partner ( mudarib ) has a third 
and whatever remains is [divided] between the owner of the capital and the 
first working partner ( mudarib ) as two halves. 
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If he said, “Whatever Allah bestows, I have a half of it,” and he [the first 
working partner] gives the capital to someone else as mudarabah for a half 
[of the profit], then the second has a half [of] the profit and the owner of the 
capital has [also] a half, and there is nothing for the first working partner. 
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If he stipulates two-thirds of the profit for the second working partner 
(mudarib), then the owner of the capital has a half of the profit and the 
second working partner [also] has a half of the profit. The first working 
partner is liable to the second working partner for the amount of a sixth of the 
profit from his [own] property. 
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If the owner of the capital or the working partner die, the mudarabah is 
void. 607 
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If the owner of the capital reneges [on Islam] and migrates to enemy 
territory, the mudarabah is void. 
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If the owner of the capital deposes the working partner ( mudarib ) and [the 
latter] has no knowledge [of that] so-much-so [that] he [continues to] buy and 
sell, then his transacting [with the capital] is valid. 1 If, however, he knew of 
his [own] deposition and the capital was [in the shape of] goods in his 
possession, then he may sell them and the deposition does not hinder him 
from [doing] that, but then it is not permitted for him to buy anything else 
with its payment. 
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If [the owner of the capital] removes him, and the capital is dirhams or 
dinars in cash, then he may not transact with it. 
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If both of them separate and there are debts due from the capital and the 
working partner has profited from it, the judge (hakim) should compel him to 
settle the debts. If there is no profit on the capital, the settlement [of the 
debts] is not binding upon him, and it is said to him, “Make the owner of the 
capital the agent for the settlement [of the debts].” 
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Whatever of the profit-sharing trade’s capital perishes, it is [deemed to be] 
from the profit not from the capital, and if the perished [capital] exceeds the 
[amount of] profit, then there is no liability on the working partner regarding 
that. 610 
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If both of them had divided the profit, and the mudarabah was in its 
[original] state, then the whole of the capital or [even] a part of it perished, 
they return the profit until the owner of the capital receives the capital. Then, 
if there is any surplus, it is [divided] between the two, but, if it is less than the 
capital, the working partner is not liable [for anything]. 
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If they had divided the profit and [then] revoked the profit-sharing trade, 
then formed it again and the capital, or a part of it, perishes, they do not 

return the first profit [that of the first contract of profit-sharing trade]. 
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It is permitted for the working partner to sell for cash or for credit. 


He cannot marry off a slave or a slave-woman from the profit-sharing 
trade’s property. 


WAKALAH - AGENCY 


4j jt>- 4(jl jb- (J5" 

Every contract, the forming of which is permitted for a human himself, it 
is [also] permitted for him to appoint someone else as an agent in it. 
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It is permitted to appoint ( tawkll ) an agent to dispute in all rights and to 
secure them. It is permitted for securing the fulfilment [of all rights] except in 
[cases of] punishments for contraventions of the limits ( hudud ) and 
retaliatory punishments ( qisas ), for agency is not fit for securing their 
fulfilment with the absence of the principal ( muwakkil ) from the session 

(majlis). 614 
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Abu Hanlfah, may Allah have mercy on him, said that appointing an agent 
is not permitted for a dispute but with the consent of the litigant, unless the 
principal is ill or absent for a travelling distance of three days or more, but 
Abu Yusuf and Muhammad, may Allah have mercy on them, said that the 
appointment of an agent is permitted without the consent of the litigant. 
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Of the conditions of [the contract of] agency are that: 

The principal be one of those who owns disposal [of his right] and 
who is bound by the rulings, and 

2. The agent be [one] of those who understands sale and intends it. 17,618 
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It is permitted for a free and major [person] or an authorised [slave] to 
appoint an agent, the like of themselves. 





If they [a free and major [person] or an authorised [slave]] appoint a 
legally incompetent minor, who [nevertheless] understands buying and 
selling, or a legally incompetent slave, then [that] is permitted, and the 
rights are not relevant to them, but they are relevant to their principals. 
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Contracts that are entered into by agents are of two types: 

Every contract which the agent attributes to himself, like selling, 
buying and leasing. The rights in that contract attach to the agent and 
not to the principal. [The agent] hands over the goods and takes 
possession of the payment. The payment is demanded from him 
whenever he buys and he takes possession of the goods. He is 
challenged in the case of a blemish [in the goods]; 

Every contract which the agent attributes to his principal, like the 
marriage contract ( nikah ), divorce at the request of the wife ( khuV ) 
n and conciliation for intentional manslaughter, for its rights attach to 












the principal and not the agent. The agent of the husband does not 
demand the dowry ( mahr ) and the agent of the wife is not bound to 
submit her [to the husband]. 

jls ji j^JL IjsJj 

AJlki jl jSo Jj jU 

When the principal demands payment from the buyer, he may refuse him, 
but if he pays it to him, it is permitted, and the agent [of the seller] may not 
demand it from him a second time. 
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Whoever appoints a man to purchase something, it is essential that he 
specifies its kind, its description and the amount of its price, unless he 
appoints him according to a general [contract of] agency, and so says, 
“Purchase whatever you wish for me.” 
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When the agent buys and takes possession of the goods, then becomes 
aware of a blemish, he may return them because of that blemish as long as 
the goods are [still] in his possession. However, if he has handed them over 
to the principal, he may not return them [to the seller] except with the 
permission [of the principal]. 
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It is permitted to appoint an agent for sarf (currency transactions) and 
salam (advance payment) contracts. If the agent separates from his dealing 
partner prior to taking possession, the contract is void, but the separation of 
the principal is not taken into account. 
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If the agent for purchase gives the payment from his own property and 
takes possession of the goods, he may recover it from the principal. If the 
goods perish in his possession before he has secured them, then they perish as 

the property of the principal and the payment does not lapse. [The agent] 
may detain [the commodity] until he receives the payment. 
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If he secures it and it perishes in his possession, he is liable [as he would 
have] liability for a pledge, according to Abu Yusuf, may Allah have 
mercy on him, and [as he would have] liability for sold golds, according to 
Muhammad, may Allah have mercy on him. 
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When a man appoints two men as agents, then neither of the two may 
transact in that [matter for] which they have been appointed without the 
[presence of the] other, unless he appoints them: 

1. [To represent him in] a dispute, 

2. To divorce his wife without consideration, 

3. To set his slave free without consideration, 

4. To return a deposit that is with him, or 

5. To discharge a debt that he owes. 
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The agent may not appoint an [other] agent [for] that which he [himself] 
has been appointed an agent for, unless the principal authorises him or says to 
him, “Do as you wish.” 
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If he appoints an agent without the authorisation of his principal, and the 
[second] agent makes a contract in his presence, it is valid, and if he makes a 
contract in his absence and the first agent permits him [to do that], it is valid. 
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The principal may depose the agent from the agency. If [the notice of] 
the deposal does not reach [the agent], then he is [still] an agent, and his 
transactions are valid until he comes to know [of his deposition]. 


That which Invalidates Agency 
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The agency is void upon the death of the principal, by his complete 
insanity and by his moving to enemy territory as an apostate. 
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When a mukatab slave appoints an agent, and then he or the person 

1. authorised by him becomes incapable, then he is declared legally 
incompetent, or 

2. Two partners who then separate. 

These are all instances that nullify the [contract of] agency, [irrespective 
of] whether the agent knows or does not know. 
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When the agent dies, or suffers complete insanity, his agency is void. If he 
moves to enemy territory as an apostate, transacting is not permitted for him 

unless he returns as a Muslim. 
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Whoever appoints a man [as an agent] for something, then the principal 
himself transacts with that which he appointed [the agent], the agency is 

void. 628 
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[With regards to] the agent for selling and buying, according to Abu 
Hanlfah, may Allah have mercy on him, it is not permitted for him to enter 
into a contract, with his [own] father, 629 his grandfather, his son, his 
grandson, his wife, his slave and his mukatab slave. Abu Yusuf and 
Muhammad, may Allah have mercy on them, however, said that his selling to 
them according to the customary price (mithl al-qimah ) is permitted, except 
in [the case of] his slave and his mukatab slave. 
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[With regards to] the sales agent, his selling is permitted in small or large 
[quantity], according to [Imam] Abu Hanlfah, may Allah have mercy on him, 
but they, 1 may Allah have mercy on them, said that his selling is not 
permitted in [such a] diminished [quantity] to which the people are not 
accustomed. 





[With regards to] the purchasing agent, his contract is valid according to 
the customary value and [up] to any excess to which people are accustomed. 
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That to which the people are not accustomed is not allowed, and whatever 
the people are not accustomed to is that which does not come under the 

valuation of the valuers. 
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If the sales agent guarantees the payment on behalf of the purchaser, his 
guarantee is void. 
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When someone appoints an agent to sell his slave and he sells a half of 
him, it is permitted according to Abu Hanlfah, may Allah have mercy on him. 
If he appoints him as an agent to buy a slave and he buys a half of him, the 
purchase is suspended, and if he buys the rest of him, it is binding on the 
principal. 
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If he appoints him as an agent to buy ten ritls of meat for [the price of] 
one dirham, and he buys twenty ritls of meat for one dirham the like of which 
is sold as ten ritls for one dirham, then [only] ten ritls [of meat] for half a 
dirham is binding on the principal, according to Abu Hanlfah, may Allah 

have mercy on him. They, [ may Allah have mercy on them, however, said 
that twenty [ritls is binding on him]. 
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If he appoints him as an agent to buy something specific, he [the agent] 








should not buy it for himself. 



If he appoints him [an agent] to buy a slave without specification, and he 
[subsequently] does buy a slave, he is for the agent, unless he says, “I 
intended to buy [him] for the principal,” or if he buys him from the property 
of the principal. 



The agent for a dispute [settlement] is [virtually] an agent to take 
possession, according to Abu Hanlfah and Muhammad, may Allah have 
mercy on them, and the agent for taking possession of [repayment of] a debt 
is an agent for [the settlement of a] dispute, according to Abu Hanlfah, may 
Allah have mercy on him. 
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When the agent in a dispute confesses against his principal in the presence 
of the judge, his confession is allowed, but his confession is not allowed 
against [his principal] in the presence of someone other than the judge, 
according to Abu Hanlfah and Muhammad, may Allah have mercy on them, 
but that he should leave the dispute. Abu Yusuf, may Allah have mercy on 
him, however, said, “His confession against [the principal] in the presence of 
someone other than the judge is permitted.” 




Whoever claims to be the agent of someone who is absent in the affair of 
collecting his credit and the debtor affirms that, [the debtor] is ordered to 
submit the debt to him. If the absentee [principal] arrives and acknowledges 

[the agent as his bailiff], it is permitted. Otherwise the debtor pays him a 
second time and recovers it from the agent if it is still in his [the agent’s] 

possession. 
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If he says, “I am the agent for the recovery of the deposit,” and the 
depositary verifies it, he is not ordered to hand it over to him. 




* 

KAFALAH - SURETY 


Surety ( kafalah ) is of two types: 

1. Surety of person ( nafs ), and 

2. Surety of property ( mal ). 637 
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Surety of Person 



c 4 j Ip 

■fr £“ ^ fr ^ ^ 

jl cjl jl ^iAi5o» JIS l SI jJlJUJ 


<■ * * *■ 

«a 4 l jl i A w y*'?.* ) i t 0 iA i << 


[The contract of] standing surety for a person is permitted, and the person 
who stands surety for him must present the principal (makful bihi). 

It is concluded when one says: 

1. “I am surety for the life of so-and-so,” 

2. ..for his neck,” 638 

3. “...for his soul,” 

4. “...for his body,” 

5. “...for his head,” 

6. “.. .for a half of him,” 

7. “... for a third of him.” 
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Likewise, if one says: 

1. “I give guarantee for him,” 

2. “He is [a liability] upon me,” or “ 


to me,” 


• • • 








3. “I am responsible for him,” or“... surety for him.” 
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If a condition is stipulated in the [contract of] surety to surrender the 
principal at a specific time, it is binding upon [the one standing surety] to 
present him when the one to whom the surety was given ( makful lahu ) 
demands him from him at that time. If [the one standing surety] presents him 
[then it is good], but otherwise the judge (hakim) detains [the one standing 

surety]. 


If [the one standing surety] presents him [to the one to whom the surety 
was given] and surrenders him in a place where the one to whom the surety 
was given can present his case legally against [the principal], the one 

standing surety is free from [the bonds of the contract of] surety. 40 
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When he stands surety to surrender [the principal] in the assembly of the 
judge but he surrenders him in the marketplace, he is [still] free [of the 
obligations of the contract of surety], but if he submits him in the wild, he is 

not free [of those obligations]. 
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If the principal dies, the one standing surety of person is free from the 
[contract of] surety. 
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If he himself undertakes the surety [on the condition] that if he does not 
present him at such a time then he [himself] is liable for whatever is due upon 
[the principal], and that is one thousand [dirhams], and he does not present 
him at [that] time, the liability for the property [of one thousand dirhams] is 
binding upon him, but he is not clear of the [contract of] surety of person. 4 
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Standing surety of person is not permitted in punishments for 
contraventions of the limits ( hudud ) and retaliatory punishments ( qisas ), 

according to Abu Hanlfah, may Allah have mercy on him. 


Surety of Property 
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[With] regards to [the contract of] standing surety for property, it is 
permitted when the debt is valid, whether the principal is known or unknown. 
For example, someone says: 

1. “I am surety for him with regards to one thousand dirhams,” or 

2. “.. .with regards to whatever he owes you,” or 

3. .whatever comes to you in this transaction.” 
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The one to whom the surety was given (makful lahu) has the option: 

If he wants, he may demand from the one who owes the original 
L [debt], 644 or 

2. If he wants, he may demand from the one who was surety. 
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It is permitted to tie the [contract of] surety with conditions. For example, 
someone says: 

1. “Whatever you sell to so-and-so, [its payment] is [due] from me,” 

2. “Whatever is due from him to you is due from me,” or 

3. “Whatever so-and-so expropriated from you is [due] from me.” 
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When someone says, “I am surety for whatever he owes you,” [and] then 
evidence is established that [the principal, or debtor] owes one thousand 
[dirhams], the one who is surety is liable for it. If, however, evidence is not 
established, then the [decisive] statement is the saying of the person who is 
surety along with his oath about the amount he acknowledges, and if the 
person for whom he is surety acknowledges more than that [amount], he is 

not believed against the one who is surety for him. 
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Being surety is permitted by the order and [also] without the order of the 
person on whose behalf someone is surety (makful ‘anhu); if someone is 
surety by his order, then he claims [from him] whatever he paid on his behalf, 
but if he is surety without his order, then he does not claim for what he paid 
on his behalf. 

Someone being surety may not demand property from the person on 
whose behalf someone is surety (makful ‘anhu) before he pays it on his 
behalf, but if [the person who is surety] is obliged [to give] the property, 







[then] he may compel the person on whose behalf he is surety (makful ‘anhu ) 

[to pay] until he clears it. If the person seeking [the sum] 1 absolves the 
person on whose behalf someone has been surety, or he receives [the 
property] from him, the person who is surety is [also] free. Attaching a 
condition to absolving someone from the [contract of] surety is not 

allowed. 647 




Every right, the fulfilment of which is not possible by the person who is 
surety, the [contract of] surety is not valid for it, such as [in the cases of] 
punishments for contraventions of the limits ( hudud ) and retaliatory 
punishments ( qisas). 
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It is permitted for someone to be surety for payment on behalf of a 
buyer, 648 but if he is surety for the object of sale on behalf of a seller, it is not 
valid. 649 




Whoever hires an animal for carrying, if it is a specific [animal], the 
[contract of] surety is not valid for the load, but if it is not specific, [then] the 
[contract of] surety is permitted. 
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[The contract of] surety is only valid with the acceptance of the person to 
whom the surety was given (makful lahu ) within the session of the contract, 
except in one case, and that is when an ill person says to his heir, “Stand 
surety on my behalf for whatever debt is due upon me,” so that he stands 




surety for him in the absence of the creditors. 
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If [repayment of] the debt is due from two people and each of the two 
stands surety [and is] liable for the other, then whatever either of them pays, 
he does not recover it from his partner unless that what he gives is more than 

half, [in which case] he may then recover the excess. 
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When two persons are surety on behalf of one [and the same] person for a 
thousand [dirhams] such that each of the two stands surety for his partner, 
then whatever either of them gives, he recovers it from his partner, whether it 
is a little or a lot. 
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[The contract of] surety is not permitted for the property of the contract in 
which a slave agrees to purchase his own freedom ( kitabah ), irrespective of 
whether a free man stands surety for [the slave who has contracted to 
purchase his freedom ( mukatabj\ or a slave. 
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When a man dies owing debts, and he has not left anything, and a man 
stands surety to the creditors [for him], the [contract of] surety is not valid, 
according to Abu Hanlfah, may Allah have mercy on him, but according to 
Abu Yusuf and Muhammad, may Allah have mercy on them, it is valid. 
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HAWALAH - TRANSFER OF DEBT 
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Transfer ( hawalah ) of debts is permitted. It is valid with the consent of: 

1. The primary debtor who is transferring the debt ( muhil), 

2. The creditor ( muhtal), and 

The person to whom responsibility for the debt is transferred (muhtal 
‘alayhi ). 651 
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When the transfer of debt is complete, the primary debtor who is 
transferring the debt becomes free of the debts, and the creditor may not 
recover it from the primary debtor who is transferring the debt, unless his 
right is infringed. 
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According to Abu Hanlfah, may Allah have mercy on him, infringement 
[of a right] is by either of two ways: 

Either [the person to whom responsibility for the debt is transferred] 
denies [the existence of] the [contract of] transfer of debt and takes an 
oath [upon it], and the creditor has no evidence against [the person to 
whom responsibility for the debt is transferred], or 

[The person to whom responsibility for the debt is transferred] dies 
insolvent. 
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Abu Yusuf and Muhammad, may Allah have mercy on them, said that 
these are two views, and there is a third view and that is that the judge 
(hakim) declares [the person to whom responsibility for the debt is 
transferred] insolvent during his lifetime. 
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When the person to whom responsibility for the debt is transferred 
demands from the primary debtor who is transferring the debt the same 
amount as the property of the transferal of debt, and the primary debtor who 
is transferring the debt says, “I have transferred the debt I owe you,” his 
statement is not accepted and he owes the equal [amount] of the debt. 
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If the primary debtor who is transferring the debt demands from the 
creditor that for which [the person to whom responsibility for the debt is 
transferred] accepts the transfer and says, “I made the transfer so that you 
may take [the debt] for me,” and the creditor says, “No, but you made me the 
transfer of the debt [in exchange] for a debt which I owe you,” the [decisive] 
statement is the saying of the primary debtor who is transferring the debt 
along with his oath. 
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Bills of exchange ( safatij ) are disapproved; and that is a loan by which the 
person who lends benefits by safety from the perils of the way. 1 









SULH- NEGOTIATED SETTLEMENT 

• • 
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Negotiated settlement ( sulh ) 4 is of three types: 

1. Negotiated settlement with acknowledgement, 

Negotiated settlement with silence - that is when the one against whom 

2. the claim is made ( mudda‘a ‘alayhi ) does not confirm but neither does 
he deny, and 

3. Negotiated settlement with denial. 

All of that is valid. 
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If negotiated settlement occurs from an acknowledgement, then that which 

is taken into account in commercial goods is taken account of in it, if it 
takes place in the exchange of property for property. If, however, it occurs in 
the exchange of property for benefits, then it is taken into account as [that] in 

leases. 
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Negotiated settlement arising from silence and denial on the part of the 
defendant is for the expiation of an oath and to discontinue a dispute, and 
with respect to the plaintiff it is in the sense of compensation. 
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When one makes a settlement concerning a house there is no right of 
preemption in that, but if he makes a settlement against a house [then] there is 
a right of preemption in that. 



AXP 7 ^] ^ ^*2JO Is 1^3 3 ^jp 3 \ 

^ ^ 3 a . t'r . ^ p vCL ^ 


When the settlement arises from an acknowledgement and entails some 
benefits, the defendant recovers that share from the compensation. 
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When the settlement arises from silence or denial, then a disputant merits 
it, the claimant returns to litigation [with the new claimant] and returns the 
[full] consideration [to him]. 1 




If someone is entitled to a part of that [disputed item], he returns his share 
and returns to litigation over it. 
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If someone claims a right in a house and does not make that [right] 
clear, 658 then settlement is made [with him] for something, and later [it 
appears that] he is entitled to a part of the house, [the defendant] does not 
return any of the consideration. 









Settlement is permitted in claims concerning properties, benefits, and 
deliberate and accidental offences, but it is not permitted in claims of hadd 
[punishments]. 
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When a man claims marriage with a woman and she denies [it], and she 
then makes a settlement with him by giving him some property so that he 
drops the claim, it is permitted, and it is in the sense of khuV (divorce at the 
instance of the woman). 


When a woman claims marriage with a man and he makes a settlement 
with her by giving her some property, it is not valid. 
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If a man claims against [another] man that [the latter] is his slave, and [the 
latter] makes a settlement with him for property which [the latter] gives [to] 
him, it is valid, and it is with respect to the claimant in the sense of setting [a 

slave] free in exchange for property. 
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Everything upon which a settlement takes place and it is owed due to a 
contract of loan, it is not based upon compensation, but it is based upon 
[the fact] that he took the fulfilment of a part of his right and relinquished the 
remainder of it, like someone who is owed a thousand good quality dirhams 
by another [person], and he makes a settlement with him for five hundred 

dirhams adulterated with alloy, which is valid, and it is as though he has 
absolved [the debtor] of a part of his right. If, however, he made a settlement 
with him for a thousand [dirhams] to be paid at a later date, it is [also] valid, 

and is as if he postponed the right itself. 4 
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It is not permitted for him to make a settlement with [the debtor] for 



dinars [deferred] up to a month. 


665 
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If there are a thousand [dirhams] due him at a later date and he makes a 
settlement with him for five hundred [to be paid] immediately, it is not 
permitted. 
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If a thousand black dirhams are owed him and he makes a settlement with 
[the debtor] for five hundred white [dirhams], it is not permitted. 
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Whoever appoints an agent [to make] a settlement on his behalf and he 
makes a settlement with [that party], [then] whatever [the agent] makes the 
settlement with is not binding on the agent, unless [the agent] [personally] 
becomes responsible for it, but the property is binding upon the principal 
[only]. 
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If [the agent] makes a settlement [with another] on his behalf without his 
order, then there are four perspectives: 

* If he made the settlement with property and he [personally] is liable to 
him [for it], the settlement is complete, 

Similarly, if he says, “I have made a settlement with you for two 
„ thousand [dirhams],” or “...for this slave of mine,” the settlement is 
complete, and the surrender [of the two thousand dirhams or the slave, 
as the case may be,] to him is binding upon him, 







3 Similarly, if he says, “I have made a settlement with you for a thousand 
[dirhams]” and [immediately] surrenders it to him, and 

Similarly, if he says, “I have made a settlement with you for a 
thousand” and does not surrender that to him, [in which case] the 
contract is suspended, if the defendant permits it, it is allowed and the 

thousand is binding upon him, 8 but if he does not permit it, it is void. 
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When there is a debt [owed] between two partners and one of the two 
makes a settlement of his share upon some cloth, then his partner has an 
option: 

. If he wants, he may pursue the one who owes the debt for his half [of 
the share of debt], or 

„ If he wants, he may take half of the cloth, unless his partner becomes 
responsible to him for a quarter of the debt. 
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If one [partner] receives half of his share from the debt, it is permitted for 
his partner to share with him in that which he has taken. Then later they may 
resort to the debtor for the remainder [of the debt]. 
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If one of the two [partners] buys goods with his share of the debt, it is 
[permitted] for his partner to hold him liable for a quarter of the debt. 

A J- J. y/5 i ^ \ \^3 \ \ J)IfT bl J 

fr . fr 

33 ^T ■ aJJI 


When there [exists] a [contract of] salam between two partners and one of 












them makes a settlement of his share upon the capital, it is not permitted 
according to Abu Hanlfah and Muhammad, may Allah have mercy on them. 
But Abu Yusuf, may Allah have mercy on him, said that the settlement is 
permitted. 
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When there is inheritance [to be divided] between heirs and they exclude 
one of themselves from it by [settlement of] some property which they give 
him, and the inheritance is real property or goods, it is permitted, whether 
they give him a little or a lot. If the inheritance is silver, and they give [him] 
gold, or it is gold and they give silver, then it is likewise. 1 
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If the inheritance is gold and silver plus other than that and they make a 
settlement with him for gold and silver, then it is essential for whatever they 
give him to be more than his share in that genus, so that his share is equal to 
it and the excess is for his right from the remainder of the inheritance. 



When the inheritance is a debt owed by people, and they include him in 
the settlement of that on the basis that they exclude from it the one who 
makes the settlement, and that the debt is for [the heirs only], then the 
settlement is void [with that condition]. If they stipulate that he release the 
debtors from it and not resort to [the inheritors] for the share of the one who 

made the settlement, then the settlement is permitted. 







HIBAH - GIFTS 
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[The contract of] gift ( hibah ) becomes valid by offer and acceptance 
and it becomes complete with taking possession. 
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If the person given the gift (mawhub lahu ) 1 takes possession within the 

[same] session without the authority of the person who gives the gift 

(wahib), it is permitted, but if he takes possession [of the gift] after 
separation, 6 it is not valid, unless the person who gives the gift allows him 
[to take] possession. 
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[The contract of] gift takes place by [the person who gives the gift] 
saying: 

1. “I give you a as a gift...,” 

2. “I make a present of to you...,” 

3. “I give you...,” 

4. “I feed you this food,” 

5. “I render this garment yours,” 

6. “I have given you this thing for life,” and 

„ “I have mounted you on this [riding] animal,” when, by the mounting, 
he intends it as a gift. 
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A gift is not permitted in that which is divisible, unless it is divided and 
[also] free from rights. 8 


A gift of common property in that which is not divisible is permitted. 
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Whoever gives a small portion [of that] which is communal as a gift then 
the gift is vitiated, but if he divides it and gives it away [then that] is 
permitted. 
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If someone gifts flour [which is still] in the [grains of] wheat, or oil in the 
sesame, the gift is vitiated. So, if he grinds [the grains] and hands [it] over, it 
is [still] not permitted. 
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If the material [gift] is in the possession of the one given the gift, then he 
has ownership of it through gift, even if he does not renew taking possession 
of it. 
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When a father gives gifts to his minor son, the son acquires ownership of 
it with the contract [itself], [even though there is no possession involved], but 
if a non-relative gives gifts to him, it is complete by the father taking 
possession. 
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It is permitted if [a non-relative] gives gifts to an orphan and his guardian 














takes possession of it for him. 
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If someone is [still] in the lap of his mother [as an infant], then her taking 
possession of it for him is permitted, and likewise, if he is in the lap of a non- 
relative who is raising him, then his taking possession of it for [the infant] is 
permitted. 


If a minor takes possession of the gift himself, and he is intellectually 
sound, it is permitted. 
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It is permitted if two persons gift one house to a single person. 
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If one person gifts to two persons, then according to Abu Hanlfah, may 

Allah have mercy on him, it is not valid. They, 3 may Allah have mercy on 
them, however, said that it is valid. 


Retraction of a Gift 
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When someone gives a gift to a non-relative, retracting it is permitted, 
unless: 

[The person given the gift] gives a consideration to [the person who 
gives the gift] for it, 682 or 

2. It increases in such a way as is mingled [in it], 

3. One of the contracting parties dies, 

4. The gift leaves the ownership of the person given the gift. 34 








If someone gives a gift to an un-marriageable close relative (dhu rahm 
mahram), then there is no [right of] retracting it, and likewise whatever one 
of two spouses gives as a gift to the other. 
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When the person given the gift says to the giver of the gift: 

1. “Take this in consideration for your gift,” or 

2. . .in exchange for it,” or 

3. “.. .as an equivalent for it,” 

and the giver of the gift takes it, the [right of] retraction lapses thereby. 
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If a non-relative gives to [the giver of the gift] a consideration on behalf of 
the person given the gift, as a contribution, and the giver of the gift takes the 
consideration, the [right of] retraction lapses. 
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If someone is entitled to a half of the gift, [then] he may claim a half of 
the consideration [from the person who gives the gift]. If he is entitled to a 
half of the consideration, [then] [the person who gives the gift] may not 
retract anything of the gift, unless he returns whatever else of the 
consideration there may be. Thereafter, he may retract the whole of the gift. 



Retraction of the gift is not valid except with the consent of both parties, 
or with the order of the judge (hakim). 
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When the material gift is ruined and then someone entitled to it appears 
and takes compensation from the person given the gift, he may not claim 
anything from the person who gives the gift. 
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When one gives a gift with the stipulation of a counter consideration, 
[then] it is determined by the mutual taking possession of both 
considerations. When both parties have taken possession, the contract [of 
gift] is valid, and it has the [same] ruling as that of a [contract of] sale in 
which [the commodity] may be returned due to a blemish, and there is the 
option to purchase subject to investigation (khiyar ar-ru’yah), and for which 
there is the right of preemption. 




‘Umra (the grant of the use of something for life) 8 is permitted for the 

person given the gift ( mu‘mar lahu), 8 during his life, and to his heirs after 
his death. 
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Granting something as a gift on succession ( ruqba ) 8 is void, according 
to Abu Hanlfah and Muhammad, may Allah have mercy on them, but Abu 
Yusuf, may Allah have mercy on him, said that it is permitted. 


Whoever gifts a slave-woman as a gift [whilst] excluding her unborn 
child, the gift is valid but the exclusion is void. 
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Sadaqah is like a gift: it is only valid with taking possession and it is not 
permitted in commonly held property which has the possibility of being 
divided. 

When one gives something in charity to two poor people it is permitted. 
The retraction of charity is not valid after its being taken possession of [by 
the person given the charity]. 
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Whoever makes a vow that he will give his property in charity, it is 
binding upon him to donate [something] of the category on which zakah is 

incumbent. 88 
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Whoever vows to give what he owns as charity, it is binding upon him to 
give it all, and it is said to him, “Retain [for yourself] of it the amount which 
you spend on yourself and [on] your family, until you earn [more] wealth. 
When you have earned [more] wealth, you should donate of that [as charity] 

equal to what you had retained for yourself.” 3 










WAQF - ENDOWMENT 
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The ownership of the endower ( waqif) [of property] does not end by 
endowment, according to Abu Hanlfah, may Allah have mercy on him, 
unless the judge (hakim) rules thus, or [the endower] connects it to his [own] 
death, and thus says, “When I die, then I [will] have endowed so-and-so with 
my house.” Abu Yusuf, may Allah have mercy on him, said that the 

ownership ends by the mere mention [of endowment], and Muhammad, 
may Allah have mercy on him, said that ownership does not end until he 
appoints a guardian for the endowment and hands it over to him. 
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If the endowment is valid, in accordance with the differences [of the 
Imams], it leaves the ownership of the endower but it does not enter the 

ownership of the person who has been endowed (mawquf ‘alayhi). 91,692 
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The endowment of common property is permitted, according to Abu 
Yusuf, may Allah have mercy on him, but Muhammad, may Allah have 
mercy on him, said that it is not permitted. 
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According to Abu Hanlfah and Muhammad, may Allah have mercy on 
them, endowment is not complete unless [the endower] renders its conclusion 
in such a way that it never ceases. 
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Abu Yusuf, may Allah have mercy on him, said that when [the endower] 
mentions in it a way which ceases, it is permitted, and after that it is for the 
poor, even if he does not mention them. 1 
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Endowment of real estate is valid, but the endowment of that which may 
be moved (i.e. movable property) or altered is not permitted. 
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Abu Yusuf, may Allah have mercy on him, said, “When one makes an 

endowment of land [together] with its cattle or its workers, when they are 
his slaves, it is permitted.” 
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Muhammad, may Allah have mercy on him, said that the endowment of 
horses [and camels] and weapons [in the way of Allah] is permitted. 
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When endowment is complete, its sale is not allowed, nor transfer of 
ownership of it, unless it is common property, according to Abu Yusuf, may 
Allah have mercy on him, such that [when] a shareowner demands [its] 
division, the mutual division [of it] is valid. 











'j 


d3J5 J J'Vajjl ^1 :>w ^ »-'j! 

Jojtii J jv*J&J\ 


[From the proceeds of the endowment] it is necessary to begin to elevate 
the endowment by tending it [the endowed property], whether the endower 
had stipulated that or not. 
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When one endows a house for the dwelling of his son, the repairs are due 
from the one who has the right to dwell in it. If he refuses [to pay] that, or he 
is poor, the judge (hakim) leases it and has it repaired from its rent. When it 
has been repaired, [the judge (hakim)] returns it to the one who has the right 
to dwell in it. 
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Whatever of the building or the integral part of the endowment collapses, 
the judge (hakim) should, if he requires it, use it on the repair of the 

endowment. If he does not need it, he should keep it until he requires [it] 

in his repairs, [and] so, he can utilise it therein. 8 It is not permitted to divide 
it amongst those entitled to the endowment. 
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When the endower appoints the proceeds of the endowment for himself, 
or he appoints the guardianship (tawliyah) to himself, it is permitted, 
according to Abu Yusuf, may Allah have mercy on him, but Muhammad, 
may Allah have mercy on him, said that it is not permitted. 
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When someone builds a mosque, its ownership remains with him until he 

separates it from his ownership with its path,' and permits people to pray in 
it. So, when [even] a single person has prayed in it, his ownership ceases, 
according to Abu Hanlfah, may Allah have mercy on him, but [Imam] Abu 
Yusuf, may Allah have mercy on him, said that his ownership ceases when he 
says, “I make [this] a mosque.” 
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Whoever builds a watering place for Muslims, an inn for travellers to stay 
in or a ribat fortress, or makes his land a cemetery, his ownership of that does 
not cease, according to Abu Hanlfah, may Allah have mercy on him, until the 
judge (hakim) decides it. Abu Yusuf, may Allah have mercy on him, 
however, said that his ownership ceases by his statement. 
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Muhammad, may Allah have mercy on him, however, said, “When people 
drink from the watering place, reside in the inn and the ribat fortress, and 
bury [their dead] in the cemetery, the ownership [of the endower] ceases.” 








GHASB - USURPATION 
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Whoever usurps a fungible item and it perishes whilst in his possession 
is responsible for [replacing it with] one similar to it. If, however, it is non- 

fungible, then its value is due from him. 
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The return of the usurped ( maghsub ) material [item] is obligatory upon 
the usurper ( ghasib). If he claims that it was destroyed, then the judge 
(hakim) detains him until he knows that if it was still existent, [the usurper] 
would definitely have presented it. Then, he judges against him [with 
regards] to its substitution. 

Usurpation is committed in what is moveable and alterable. 
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When someone usurps real estate and it perishes [whilst] in his 
possession, he is not liable for it, according to Abu Hanlfah and Abu Yusuf, 
may Allah have mercy on them, but Muhammad, may Allah have mercy on 
him, said that he is liable . 704 
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Whatever loss he incurs in it due to his act or his residing [in it] is liable 
for it, according to the verdict of all of them, may Allah have mercy on them 






all. 
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When the usurped [item] perishes in the possession of the usurper, 
[whether it was] due to his act or not due to his act, then he is liable for it. If a 
loss [occurred] whilst it was in his possession, then he is liable for the 
reduction. 
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Whoever slaughters someone else’s sheep or goat without his permission, 
then its owner has an option: 

1. If he wants, he may hold him liable for its [contemporary] value and its 
[the slaughtered sheep or goat] surrender to him, or 

2. If he wants, he may hold him liable for the reduction [in its value]. 
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Whoever rips a small tear [in] someone else’s garment is liable for the 
reduction [in its value]. If he rips a large tear such that its uses in general are 
void, its owner may hold him liable for its complete value. 
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When the usurped material item alters due to the act of the usurper such 
that its name (i.e. nature) and most of its main uses cease, [then] the 

ownership of the victim (maghsub minhu ) also ceases, and the usurper, 
thereby, acquires its ownership and is liable for it, and it is not lawful for 
[the usurper] to benefit from it until he gives something in exchange for it. 














This is as [when] someone: 

1. Usurps a goat and slaughters it, [then] roasts it or cooks it, 

2. Usurps wheat and grinds it, 

3. [Usurps] a piece of iron and makes it into a sword, or 

4. [Usurps some] brass and makes it into a pot. 
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If someone usurps silver or gold, and coins it into dirhams or dinars, or 
[into] a pot, the ownership of the [rightful] owner does not cease, according 
to Abu Hanlfah, may Allah have mercy on him. 



Whoever usurps a beam and builds upon it, the ownership of it by its 
[rightful] owner ceases, and [payment of] its price-value is binding upon the 
usurper. 08 
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Whoever usurps some land and plants in it or builds [on it], it is said to 
him, “Eradicate the plants and the building, and return it vacant to its owner.” 
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If the land would suffer a loss due to that eradication, then it is up to the 
owner to compensate him the value of the eradicated building and the 
plants. 
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Whoever usurps a garment and dyes it red, or [usurps] barley-broth and 















mixes ghee with it, its owner has an option: 

If he wants, he may hold him liable for the value of the [un-dyed] white 

1. garment, and the equivalent of the barley-broth, and submit [those 
goods] to the usurper, or 

If he wants, he may take them both [back] and be liable to [the usurper] 

2. for what has increased [with regards to] the colour and the ghee in both 
of them. 
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Whoever usurps a material item and causes it to disappear, and the owner 
holds him liable for its value, the usurper acquires ownership of it upon the 
[payment of its] value. 

The [decisive] statement regarding the value [of the item] is that of the 
usurper, [together] with his oath, unless the owner provides evidence of it 
being more than that. So, when the item appears and its value is more that 
what [the usurper] had paid as compensation, and that he had paid the 
compensation according to the saying of the owner, or due to the evidence 
provided by [the owner], or due to the usurper [himself] refraining from 
[taking] the oath, then there is no option for the owner and [the usurped item] 
is the usurper’s. If however, [the owner] had paid compensation due to the 
statement of the usurper [himself], with his oath, then the owner has the 
option: 

1. If he wants, he may execute the guarantee, or 

2. If he wants, he may take the item and return the consideration. 
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The offspring of a usurped female, its growth ( nama ’) and the fruit of a 
usurped orchard are a trust in the hands of the usurper; if they perish in his 
possession, there is no liability upon him unless he transgresses therein or its 
owner demanded it [from him] and [the usurper] refused him. 
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Whatever [financial] loss a slave-woman incurs due to giving birth, it is 
within the liability of the usurper. So, if there is any sufficiency in the value 
of the child, the loss is compensated with the child, and its liability shall lapse 
from the usurper. 710 



The usurper is not liable for the benefits of what he usurped, unless he 
damages [it] by using it, in which case he pays a fine for the reduction in 
value. 
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When a Muslim wastes the alcohol of a dhimmi, or his pigs, he pays 
compensation according to its value, but if a Muslim wastes them [and 
they belong] to a Muslim, he is not liable. 
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WADPAH - DEPOSITS 
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A deposit 713 ( wadi‘ah ) is a trust in the possession of the keeper 
(muda‘); 7iA when it perishes [whilst] in his possession, he is not liable for 


it. 
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The keeper (bailee) may safeguard it himself, or by means of someone 
who is in his household. Then, if he safeguards it by someone other than 
them, or deposits it [with someone], he is liable [for any loss that incurs], 
unless a fire occurs in his house and therefore he surrenders it [for 
safekeeping] to his neighbour, or he is in a ship and fears its sinking, and so 
throws it into another ship. 
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If the keeper mixes it with his own property in such a way that it cannot 
be distinguished, he is liable for it, or if its owner (bailor) demands it and he 

keeps it back from him whilst he is able to hand it over, he is liable for it. 

.A) j" 1 ^ag.9 aIas \a a3 Vjc cTibj>-i 


If it mixes with his goods without his action, then he becomes a partner 
with its owner. 8 


jjJiH dUS uij 



















If the keeper spends some of it and the remainder perishes, he is liable for 
that amount [which perished]. 
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If the keeper spends some of it and returns a similar [amount] of it and 
mixes it with the rest, he is liable for all of it [if it perished]. 
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When the keeper transgresses in [the rules of] the deposit, for instance: 

1. It is a [riding] animal and he rides it, or 

2. A garment and he puts it on, or 

3. A slave and he takes service from him, or 

4. He deposits it with someone else, 

then he removes the transgression and returns it to his [own] possession, 
the liability [also] ceases. 
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If its owner demands it and he denies him it, he is liable for it, and if he 
[later] returns to admission [of the deposit], he is not free from the liability. 
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The keeper may travel with the deposit, even though it is a burden and 
discomfort. 


i d . ^ i. 1 JdiJ Jo-1 jy£&- ^ A^-Oj Jp-j JCP fojl \b\ J 

tffr 

jyO^' i J>- Jl*J 431 XS~J XS- IXP *JjU J Ips 

4J1 y-y. - jwc aL'i Ijis° 


When two men place a deposit with one [and the same] man, [and] then 
one of them appears and demands his share of it, [the keeper] should not give 
him anything, according to Abu Hanlfah, may Allah have mercy on him, until 












the other [depositor] appears. Abu Yusuf and Muhammad, may Allah have 
mercy on them, however, said that he should give his share to him. 
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If a man deposits a divisible item between two men, it is not permitted for 
either of them to give it to the other [keeper], but they both divide it and each 

of the two safeguards his [respective] half. If, however, it is indivisible, it 
is permitted for [only] one of the two to safeguard it, subject to the 

permission of the other. 722 
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When the owner of the deposit says to the keeper, “Do not hand it over to 
your wife,” but he hands it over [to his wife], he is not held liable [for any 

loss incurred]. 
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If he says to him, “Safeguard it in this room” and he safeguards it in 
another room of the [same] house, he is not held liable, but if he safeguards it 
in another house, he is held liable [for any loss]. 
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‘ARIYAH - LOAN (OF T HE USE OF A 

COMMODITY) 
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Loan [of the use of commodities] 725 is permitted and that is to vest 
[someone] with the ownership of [their] uses without a consideration. 





It is concluded when someone says: 

1. “I lend you and I feed you [from the produce of] this land,” 

2. “I bestow on you this garment,” 

“I mount you on this [riding] animal” - when, by that, he does not 
intend to gift, 726 

4. “I make this slave serve you,” 

5. “My house is an abode for you,” or 

6. “My house is for you for life (‘ umra ) and a residence.” 
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The lender (mu ‘Tr ) may retract the loan whenever he wants. 
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The loan is a trust in the possession of the borrower ( musta‘ir); if it 
perishes without transgression, the borrower is not liable. 
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The borrower may not lease out that which he has borrowed. Thus, if he 
does lease it and it perishes, he is liable. He may lend it [to someone else] 
when the borrowed item ( musta‘ar) is of such a nature that it does not alter 
by the changing of the user. 
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The loan of dirhams, dinars, measured [items] and weighed [items] is a 
[monetary] loan ( qard'). 8 



When someone borrows some land so that he may build upon it, or plant 
in it, it is permitted, and the lender may take it back and compel [the 
borrower] to demolish the building and [remove] the plants. 
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If [the lender] had not stipulated a time for the loan, there is no liability 
against him, but if he had stipulated a time for the loan and takes it back 

before the [stipulated] time, the lender is liable 1 to the borrower for 
whatever loss the building and the plants incur due to their demolition and 
removal. 


j 




The remuneration ( ujrah ) for returning the loan is upon the borrower, 730 
the remuneration for returning a leased item is upon the lessor, the 
remuneration for returning a usurped item is upon the usurper and the 
remuneration for returning a deposited item is upon the person with whom it 
is deposited. 
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When someone borrows a [riding] animal and returns it to the stable of its 
owner, and it perishes, [the borrower] is not liable, and [likewise] if he 
borrows an item and returns it to the house of the owner but does not hand it 
to him, he is not liable, but if he returns a deposit to the house of the owner 
and does not submit it to [the person who entrusted it to him], he is liable. 
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And Allah knows best. 






LAQIT - FOUNDLINGS 
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The foundling is free 
mal). 


and his expenditure is from the treasury (bayt al- 
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If a man finds him, then no-one else will have [the right] to take him from 
the possession of [the finder]. Then, if someone claims him to be his son, his 
saying is the [legally decisive] statement, [together] with his oath, [but] if two 
men claim him and one of the two describes a mark on his body, then he has 

more right to him. 
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If he is found in one of the Muslims’ cities, or in one of their villages, and 
a dhimmT claims him to be his son, the lineage of [the foundling] from him is 
established, and he is [deemed to be] a Muslim [as against the dhimmT], but if 
he is found in a village of the dhimmls, in a synagogue or a church, [then] he 
is [deemed to be] a dhimmT. 
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Whoever claims the foundling to be his slave [or his slave-woman], it is 
not accepted from him, and he is free, and if a slave claims him to be his son, 






his lineage from him is established but he is free. 
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If goods are found with the foundling, tied to him, then they are his. 
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The one who finds him ( multaqit ) is not permitted to marry [him or her] 
off, and neither [is he permitted] to transact with his property. 
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It is permitted to take possession of gifts on his behalf, and [it is 
permitted] to submit him to a trade and to hire him out for work. 









LUQTAH - FOUND PROPERTY 
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Found property ( luqtah ) is a trust in the hands of the finder ( multaqit); if 
he takes a witness that he is taking it in order to preserve it and to return it to 
its owner. 
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If it is [worth] less than ten dirhams, then he publicises it for a few 
days, 4 but if it is [worth] more, [then] he publicises it for a whole year. 
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If the owner [of the found property] arrives, [it is good], otherwise [the 
finder] may give it away in charity. If, however, its owner does turn up but 
[the finder] has given it in charity, then [the owner] has an option: 

1. If he wants, he may give effect to the charity, 7 or 

2. If he wants, he may charge the finder. 
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The taking [into protective custody] ( luqtah ) of goats, cows and camels is 
permitted. If the finder spends on them without the authorisation of the 
judge (hakim), then that is a donation, but if he spends [on them] with his 
authorisation, then that is a debt upon its owner. 
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When this [case of finding the animal] is raised with the judge (hakim), he 
looks into it: 

If there is a benefit in the animal, he hires it on lease 8 and spends 
upon it from its remuneration, 

If there is no benefit in it, and he fears that expenditure will consume 
2. its value, the judge (hakim) sells it and orders the protection of its 
payment. 
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If expenditure upon it is better, [the judge (hakim)] authorises that and he 
makes the expenses a debt against its owner. So, when its owner appears, the 
finder may deny him [the animal] until [the finder] receives the expenses 
[from the owner]. 
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Property found outside of the Haram and inside the Haram are 
[deemed] the same. 
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When a person appears and claims that the found property is his, it is not 
given to him until he produces evidence. If he describes a [distinguishing] 
mark upon it then it is lawful for the finder to give it to him, but he is not 
compelled to do that as a judgement. 
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One should not give found property in charity to a wealthy person. 
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If the finder is wealthy, it is not permitted for him to benefit from it, but if 
he is poor, then there is no objection to him benefitting from it. If he is 
without need it is permissible for him to give it as sadaqah to his father, son 
or wife if they are poor. 






KHUNTHA - HERMAPHRODITES 




If a newly-born has a vulva as well as a penis, then it is a hermaphrodite. 



If he urinates from the penis, then he is a boy, but if he urinates from the 
vulva, then he is a female. If, however, he urinates from both, and the 
urine comes first from either of the two, it is attributed to the one that it 
comes first from in either of the two. If it comes out of both simultaneously, 
then the majority is not taken into account, according to Abu Hanlfah, may 
Allah have mercy on him, but they, may Allah have mercy on them, said 
that it is attributed to the one of the two which has the majority of the urine 
discharge. 



When the hermaphrodite reaches majority and a beard emerges, or he 
[sexually] couples with a woman, then he is a man [in legal terms]. 



If, however: 

1. His 44 bust swells, like the bosom of a woman, 

2. Milk gathers in his breasts, 



3. He experiences menstruation, 

4. He becomes pregnant, or 

c [Sexual] coupling with him becomes possible via the vulva, then he is a 


woman. 



If none of these features appear in him, then he is an indistinguishable 
hermaphrodite (khuntha mushkil). 
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When he stands behind the Imam, he should stand between the rows of the 
men and the women. 
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A slave-woman is purchased from his wealth to circumcise him, [that is] if 
he has any wealth, but if he does not have any wealth, the Imam purchases 
the slave-woman for him from the treasury. When she has circumcised him, 
[the Imam] should sell her and return the payment for her to the treasury. 



If his father dies, and leaves behind a boy and a hermaphrodite, then the 
property is [divided] between the two, according to Abu Hanlfah, may Allah 
have mercy on him, into three shares; two shares are for the boy and one 
share for the hermaphrodite; [the hermaphrodite] is a woman, according to 
Abu Hanlfah, may Allah have mercy on him, in the [case of] inheritance, 
unless the contrary is proven. 











They, 746 may Allah have mercy on them, however, said that the 
hermaphrodite has a half of the inheritance of the male, and a half of the 
inheritance of the female. That is [also] the verdict of ash-Sha‘bI, may Allah 
have mercy on him, but they, 747 may Allah have mercy on them, have 
differed in the analysis of his verdict. 




Abu Yusuf, may Allah have mercy on him, said that the property is 
[divided] between the two into seven shares; four shares for the boy and three 
shares for the hermaphrodite. 18 
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Muhammad, may Allah have mercy on him, said that the property is 
[divided] between them into twelve shares; seven shares for the boy and five 
for the hermaphrodite. 




MAFQUD - MISSING PERSONS 
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When a man disappears and his whereabouts is not known, and it is not 
known whether he is alive or dead, the judge appoints someone to safeguard 
his property, to oversee it and receive [for him] his rights, spend on his wife 
and [on] his minor children from his wealth. 
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[The judge] does not cause separation between him and his wife [by 
divorce]. 
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When one hundred and twenty years have passed from the day he was 

born, we adjudicate his death; his wife performs the ‘iddah (waiting period 
before she may remarry), his property is distributed amongst his heirs who 

are present at that time, but whosoever of them has died prior to that 
does not inherit anything from that [property of the missing person] and the 
missing person does not inherit from anyone who dies during his state of 
being lost. 






IBAQ - FUGITIVE SLAVES 
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When a slave runs away and a man returns him to his master from a 
distance of three days away or more, then he is due from [the master] his 
reward and that is forty dirhams. 
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If [the man] returned him from less than that [distance], then it is 
according to that. 
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If the value of [the fugitive slave] is less than forty dirhams, then it is 
decided for him according to his value minus one dirham. 
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If [the slave] had run away from [the same person] who returned him, then 
there is nothing due from [that person], but there is no reward for him 
[either]. 
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One ought to have a witness when he captures [the fugitive slave] that he 
has seized him for the purpose of returning him to his master. 

If the fugitive slave is collateral [in a contract of pledge], then the reward 
is due from the pledgee. 
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fflYA AL-MAWAT - REVIVIFYING BARREN LAND 
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Maw at is that piece of land from which benefit is not derived due to: 

1. The cessation of the water [supply] to it, 

2. Water overwhelming it, or 

3. Whatever resembles that of such things that prevent cultivation. 
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So, whatever of that [barren land]: 

1. Customarily had no owner, or 

2. It is owned under Islam and its owner is not specifically known, and 

„ [It is] far from the village such that when a person stands in the furthest 
part of the population and yells, his voice is not heard in it, 

that [land] is mawat. 
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Whoever revives [barren land] with the permission of the Imam 8 owns 
it, but if he revives it without the permission of [the Imam], he does not own 
it, according to Abu Hanlfah, may Allah have mercy on him, but Abu Yusuf 
and Muhammad, may Allah have mercy on them, said that he owns it. 
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A dhimmi may acquire ownership of [barren land] by revival [of it] just in 
the same way as a Muslim may acquire ownership of it. 
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Whoever demarcates some land with stones and does not cultivate it for 
three years, the Imam takes it from him and gives it to someone else. 
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It is not permitted to revivify that [land] which is close to inhabited land, 
and it should be left as pasture for [the animals of] the villagers, and as a 
dump for their harvests. 


3 


c J\fT jU Zjjj j, [Jy y>- j* 

jIj oj/y ^.y 3 oilT j\ j lU-iji 

AiU> Uo oJb 


Whoever digs a well in the wilderness then its precincts are [also] his. So, 

if it is for drinking [water] then its precincts are forty cubits ( dhira‘). If it 
is for irrigation, then its precincts are sixty cubits, and if it is a spring, then its 
precincts are five hundred cubits. 
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Whoever wants to dig a well within the precincts of [that well], is to be 
prevented. 


J 
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Whatever the [rivers] Euphrates and the Tigris leave [behind], and 
the water deviates from there, then if it is possible for [the river] to return 

there, its revivification is not permitted, 764 but if its return to that place is not 





possible, then it is like barren land ( mawat); if it is not a precinct of an 
inhabited [piece of land], the one who revives it with the permission of the 
Imam, acquires its ownership. 
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Whoever has a river 765 in the land of someone else, then it has no 
precinct, according to Abu Hanlfah, may Allah have mercy on him, unless 
there is evidence for him of that [precinct], but according to them, may 
Allah have mercy on them, the jetty of the river upon which he walks and 
throws its mud is his. 8 




MA’DHUN - AUTHORISED SLAVES 
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When the master authorises his slave with a general authority, his 
transacting in all trades is permitted, and he may buy, sell, give a pledge and 
take a pledge. 
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If [the master] authorised him for one type [of transaction] from them and 
no other, then he is [still] authorised in all of them. If he authorises him in 
one particular thing, then he is not authorised [in general]. 
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The acknowledgement of the authorised slave ( ma ’ dhun ) regarding debts 
and usurped [goods] is permitted. 
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He may not: 

1. Get married, nor 

2. Can he marry off his slaves, 

3. Write a contract for a slave to purchase his freedom ( kitabah), 

4. Free [a slave] against property, 

5. Give a gift [in return] for a consideration or without a consideration, 








unless he gifts a small amount of food, or he hosts someone who fed him. 
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His debts [remain] attached to his slavehood, for which he may be sold for 
the sake of the creditors - unless the master ransoms him - and his price is 

divided amongst them according to [their] shares. 
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If anything of his debts is left over, it is demanded from him after his 
being set free. If limits are set on his competence [by his master], he does not 
become [legally] limited (mahjur ‘alayhi ) until the limitation becomes 

apparent among the people of the market. 
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If the master dies, becomes insane or moves to enemy territory as an 
apostate, the ma’dhun’s legal competence has a limit placed on it. 
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If the ma ’dhun runs away, his legal competence has a limit placed on it. 
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When [the ma ’dhun ’s] legal competence has a limit placed on it, then his 
acknowledgement is permitted concerning whatever is in his possession, 

according to Abu Hanlfah, may Allah have mercy on him. They, may 
Allah have mercy on them, however, said that his acknowledgement is not 
valid. 




When there are debts binding upon him, which overwhelm his property 
and his slavehood, [ the master does not acquire ownership of what is in his 











possession. 
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If [the master] sets the slaves of [the ma ’dhun] free, they are not [legally] 
free, according to Abu Hanlfah, may Allah have mercy on him, but 

they, 777 may Allah have mercy on them, said that [the master] acquires 
ownership of what is in the possession of [the ma’dhun]. 
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It is permitted for the ma’dhun slave to sell something to the master 
according to its customary value (mithl al-qTmah) or more, but if he sells it at 
a loss, it is not permitted. 
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If the master sells something [to his slave] according to the customary 
value or less, the sale is permitted, and if he surrenders it to [the slave] prior 
to taking possession of the payment, the payment is void, but it is permitted if 
[the master] withholds [the object of sale] in his possession until he receives 

payment. 8 
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If the master sets the ma ’dhun slave free while he [the slave] owes debts, 
his setting free is permitted, but the master is liable for his value to the 
creditors, and whatever of the debts remains, the freed slave is demanded of 
it. 
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When a ma’dhun slave-woman gives birth to [the child of] her master, 









* 


that is [enough for] placing a limit on her competence. 
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If a child’s guardian authorises a minor to trade, then he is like the 
ma’dhun slave in buying and selling, if he comprehends [the affairs of] 
buying and selling. 


MUZARA ‘AH - CROPSHARING 
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Abu Hanlfah, may Allah have mercy on him, said, “Cropsharing 

(muzara‘ah) for a third or a quarter [portion] is void.” they/ 8 may Allah 
have mercy on them, however, said that it is permitted, and according to 
them, it is of four types: 

When the land and the seeds belong to one person, and the labour and 
the oxen belong to another person, cropsharing is permitted, 

If the land belongs to one and the labour, oxen and seeds belong to the 
other person, cropsharing is permitted, 

If the land, the seeds and the oxen belong to one person and the labour 
belongs to another person, cropsharing is permitted, 

If the land and the oxen belong to one person and the seeds and the 
labour belong to another person, cropsharing is void. 
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Cropsharing is not valid unless it is for a known duration, and when the 
produce is [divided] between both of them jointly. So, if both of them 







stipulate that one of them has specified qafizs, then it is void, [and] likewise, 
if they stipulate what [grows on] canals and irrigation ditches [it is void]. 8 
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When cropsharing is valid, the produce is [divided] between them upon 
the [stipulated] condition, but there is nothing for the labourer if the land does 
not produce anything. 
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If the cropsharing is invalid, the produce is for the owner of the seeds. 
Then, if the seeds are from the landowner, the labourer has remuneration at a 
customary rate ( mithl ) not exceeding the amount of what was stipulated for 
him of the produce. 8: 
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Muhammad, may Allah have mercy on him, said that he has remuneration 
at a customary rate which may reach whatever [amount] it may reach. 
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If the seeds are from the labourer, then the landowner has remuneration at 
a customary rate. 

£ 'b s q * ,*“ 0 ' jb 


When the contract of cropsharing is concluded, and the owner of the seeds 
ceases to work, he is not compelled, but if the one who is not the owner of the 
seeds ceases [to work], the hakim compels him to work. 

A£-jlyi\ CJdfiJ JLs-1 Ola j 

If one of the two contracting parties dies, then the [contract of] 
cropsharing is void. 
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When the term of the cropsharing [contract] elapses, and the crops have 
not [yet] ripened, the customary [rate of] payment according to his share of 

the land is due upon the cultivator until they ripen. 784 





The expenses [spent] on the crops are due from both of them according to 
the measure of their shares. 
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The wages of reaping, threshing, gleaning and winnowing are upon the 
both of them, according to their [respective] shares. So, if they stipulated that 
[as] a condition in [the contract of] cropsharing as [an obligation] upon the 
labourer, then [the contract of cropsharing] is void. 










MUSAQAH - CROPSHARING BY IRRIGATION 
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Abu Hanlfah, may Allah have mercy on him, said, “Cropsharing by 
irrigation ( musaqah ) [in exchange] for a portion of the fruits is void.” 
They, 8 may Allah have mercy on them, said that it is permitted when both 
of them mention a known duration and nominate a portion of the fruit to be 
shared. 


5jjC 4^*3 ^)ls 

J ^ c* 3 is~ j[ j oV 


Musaqah is permitted in date-palms, trees, grape-vines, vegetables and 
aubergines. So, if one gives a date-palm on which there is fruit for irrigation, 
and the fruit increases due to the labour, it is permitted, but if [the fruit] has 
ceased, [then] it is not permitted. 8 
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When musaqah becomes invalid, then the labourer is due wages according 
to his [customary rate] ( mithl). 
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Musaqah becomes void by the death [of either party]. 
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[The contract of irrigation] may be rescinded due to [legal] excuses, just 
as [the contract of] lease ( ijarah ) may be rescinded. 












NIKAH - MARRIAGE 


jji o' js» < j^~u j* >Vb ^ u^L jw ji 

Mfl 

J j 


The marriage [contract] is concluded with [an] offer and acceptance, by 

[using] two statements which express the past [tense], 8 or one of the two 
[statements] expresses the past [tense] and the other [expresses] the future 
[tense], for example, one says, “Marry [her to] me,” 88 and [the other] says, 
“I have married [her to] you.” 
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The marriage of Muslims is not concluded except in the presence of two 
male witnesses [who are] free, major, sane Muslims, or one man and two 
women, be they upright or not, or [whether] they have been punished [a hadd 
punishment] for qadhf (wrongful imputation of unlawful sexual intercourse). 
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If a Muslim male marries a woman of the People of the Book living under 
Muslim governance ( dhimmTyyah ) with the witnessing [made] by two of the 
People of the Book living under Muslim governance ( dhimmls), it is 
permitted, according to Abu Hanlfah and Abu Yusuf, may Allah have mercy 
on them, but Muhammad, may Allah have mercy on him, said that [the 




marriage] is not permitted unless one makes two male Muslim witnesses. 

Prohibited Categories of Women 
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It is not lawful for a man to marry his: 

1. Mother, 

2. His paternal and maternal grandmothers, 

3. His daughter, 

4. The daughter of his child 8 howsoever low, 

5. His sister, 

6. The daughters of his sister, 

7. His paternal aunt, 

8. His maternal aunt, 

9. The daughters of his brother, 

The mother of his wife, with whose daughter he has had sexual 
intercourse or not had sexual intercourse, 

The daughter of his wife with whom he has had sexual intercourse - 

11. be the daughter under his guardianship or under the guardianship of 
someone else, 

12. The wife of his father, 

13. [The wives] of his grandfathers, 

14. The wife of his son, 

15. [The wives] of his grandsons, 

16. His foster mother [who breastfed him], nor 

17. His foster sister. 
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One is not to combine two sisters by marriage, nor in sexual intercourse 
by lawful ownership. 793 

One is not to combine a woman with her paternal aunt, maternal aunt, the 
daughter of her sister or the daughter of her brother. 

One is not to combine two women in such a way that if either of the two 
was a man, it would not be permitted for him to marry the other. 4 
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There is no objection for someone to combine a woman with the daughter 
of a husband she had before. 






Whoever commits unlawful sexual intercourse (zzna) with a woman, her 
mother and her daughter are forbidden to him [in marriage]. 
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When a man divorces his wife [with] a final divorce ( talaq ba’in), 796,797 
he is not permitted to marry her sister until her waiting period (‘ iddah ) 
elapses. 
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It is not permitted for a master to marry his [own] slave-woman, nor for a 
free woman [to marry] her [own] slave. 8 


Marriage to Non-Muslim Women 
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Marriage to women of the People of the Book (kitabiyat) is allowed, but 


marriage to Magian women is not permitted, nor [is marriage permitted] to 
idol-worshipping women. 
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Marriage to Sabian 81 women is permitted if they believe in a prophet and 
they recognise a [divinely revealed] book. If, however, they worship the stars 
and they have no [divinely revealed] book, [then] marriage to them is not 
permitted. 
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It is permitted for men and women in ihram to marry 801 
of ihram. 


whilst in the state 


Virgins ( Bikr ) and Previously-Married Women who 
had Consummated Their Marriages ( Thayyib ) 
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The marriage of a free, major, sane woman is concluded with her consent, 
even though a guardian does not conclude it [for her], according to Abu 
Hanlfah, may Allah have mercy on him, be she a virgin (bikr) or a 
previously-married woman who had consummated her marriage (thayyib), 

but they, 81 may Allah have mercy on them, said that it is not concluded [in 
either case] except with the permission of a guardian. 
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It is not permitted for the guardian to compel a sane, major virgin [to 
marry]. When the guardian seeks her permission [for marriage], and she 




remains silent, giggles or cries without [making] a sound, then that is 
[deemed] permission from her, but if she refuses, then he should not give her 
in marriage. 
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When someone seeks permission from a previously-married woman who 
had consummated her marriage, then she must give her consent by speaking. 
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When her virginity is lost due to jumping, menstruation, a wound or due 
to a long period of waiting, then she is [still] under the ruling of being a 
virgin. 
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If her virginity is lost due to unlawful sexual intercourse ( zina), then she is 
just like that [a virgin], according to Abu Hanlfah, may Allah have mercy on 
him, but they, 8 may Allah have mercy on them, said that she comes under 
the ruling of the previously-married woman who had consummated her 
marriage. 
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When a husband says to a virgin, “The [proposal of] marriage reached you 
and you remained silent,” and she replies, “No, on the contrary, I rejected 
[the proposal],” then the [decisive] statement is her statement and there is no 
oath [to take] from her. An oath is not taken about marriage, according to 

Abu Hanlfah, may Allah have mercy on him, but they, 804 may Allah have 
mercy on them, said that an oath is taken about it. 
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The marriage contract ( nikah ) is concluded with the words: nikah 
(marriage contract), tazwTj (marriage), tamlTk (ownership), hibah (gift) and 
sadaqah (charity). 



It is not concluded with the words: ijarah (lease), Varah (loan) or ibahah 
(permissibility). 



The marriage of a minor boy and [of] a minor girl is permitted when the 
guardian gives them in marriage, be the minor girl a virgin or a previously- 
married woman who had consummated her marriage. 


Guardian (Walt) 


The guardian [in marriage] is [of the] consanguine relatives (‘ asabah ). 805 



If the father, or grandfather, marries them off, then there is no option for 
them after attaining the age of majority, but if someone other than the father 
or the grandfather marries them off, then each one of the two has an option: 

1. If he/she wants, he/she may remain in the marriage, or 

2. If he/she wants, he/she may repudiate [it]. 



There is no [right of] guardianship for a slave, minor, the insane nor for 
the non-Muslim (kafir) over a Muslim woman. 8 ' 







Abu Hanlfah, may Allah have mercy on him, said that it is permitted for 
people other than male relatives to give away in marriage, such as a sister, 

mother and maternal aunt. 8 


Whichever [previously enslaved] woman has no guardian, if the master 
who set her free gives her away in marriage, [then] that is allowed. 
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When the most closely-related guardian is absent in disconnected absence, 
it is permitted for whomever is more remote than him [and next in proximity] 
as a relation, to give her away in marriage. 
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Disconnected absence (ghaybah munqati‘ah ) is when one is in a city 
which convoys do not reach except [only] once a year. 


Suitability ( Kafa’ah ) 
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Suitability in marriage is to be reckoned with. Thus, if a woman marries 
someone without equal status [to her], the guardians may seek separation 
between the two. 
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Suitability is taken into account [with regards to] lineage, religion and 
wealth - and that is, that he possess the dowry ( mahr ) and financial 
maintenance ( nafaqah); and it is also taken into account [with regards to] 

skills. 808 
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When a woman marries and she reduces [something] from the customary 
dowry [a woman of her standing would receive] (mahr al-mithl), then the 
guardians may oppose her, according to Abu Hanlfah, may Allah have mercy 
on him, until the customary dowry [a woman of her standing would receive] 
(mahr al-mithl ) is given to her complete, or [the husband] is separated from 
her. 
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When a father gives his minor daughter in marriage and he reduces 
[something] from the customary dowry [a woman of her standing would 
receive] (mahr al-mithl), or he marries off his minor son and [that son] 
increases [the amount] in the dowry of his wife, then that is permitted for 
both of them. That is not allowed for anyone other than the father and the 
grandfather. 



The marriage contract is valid when the dowry is mentioned in it, and it is 
[also] valid even if the dowry is not mentioned in it. 


Dowry (Mahr) 
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The minimum [amount] of dowry is ten dirhams. So, if someone specifies 
less than ten [dirhams], she has ten [dirhams]. 8 

J>0 'Ti ^ J' 4$ £ 

Sj&lj JJb jb 










Whoever specifies the dowry as ten [dirhams] or more, then whatever has 
been mentioned is due upon him if he consummates the marriage or if he 
dies leaving her [as his widow]. If, however, he divorces her prior to the 
consummation of the marriage, or [before] seclusion 8 [with her], then she is 
entitled to a half of what was mentioned [as dowry]. 
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If he marries her without specifying the [amount of] dowry for her, or he 
marries her on [the condition] that there is no dowry for her, then she is 
entitled to the customary dowry [a woman of her standing would receive] if 
he had consummated the marriage or died leaving her [as his widow]. If, 
however, he divorces her prior to having sexual intercourse with her, or 
[adopting] seclusion [with her], then she is entitled to a gift of consolation 
(mut‘ah), and that is three garments according to the attire [a woman of her 
standing would wear], and they are: 

1. A shirt, 

2. A head-covering, and 

3. A large outer wrapper. 

^4? Ab £^3^ A J* 1 ^-jA o \ j 


If a Muslim marries her for wine or swine, the marriage contract is 
permitted, but she is entitled to the customary dowry [a woman of her 
standing would receive]. 
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If he marries her without specifying any dowry, and then both of them 
agree upon fixing the dowry, that is hers if he consummates the marriage or 




dies leaving her [as his widow]. If, however, he divorces her prior to sexual 
intercourse or [adopting] seclusion with her, then she is entitled [only] to a 
gift of consolation ( mut‘ah). 
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If someone increases the [amount of] dowry after the conclusion [of the 
marriage contract], the increment is binding upon him if he consummates the 
marriage or dies leaving her [as his widow]. The increment lapses due to 
divorce prior to sexual intercourse. 
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If she reduces some of the dowry, the reduction is valid. 
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When the husband is secluded with his wife and there is nothing to 
prevent sexual intercourse, and then he divorces her, she is entitled to her full 
dowry [and the waiting period (‘ iddah ) is due upon her]. 
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If either of the two are: 

1. Ill, 

2. Fasting during Ramadan, 

3. In ihram for hajj or ‘umrah, or 

4. She is menstruating, 

then it is not a valid seclusion. 8 If he were to divorce her, then a half of 
the dowry is required. 
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When a man whose genitals are amputated ( majbub ) secludes himself 



with his wife, and then divorces her, she is entitled to the full dowry, 
according to Abu Hanlfah, may Allah have mercy on him. 
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A gift of consolation ( mut‘ah ) is recommended for every divorcee 
(mutallaqah), except for one type of divorcee, and that is she whom someone 
divorces prior to consummation [of the marriage] without specifying the 
[amount of] her dowry. 8 
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When a man marries off his daughter on [the condition] that the [other] 
man will marry his sister or his daughter to him, so that one of the contracts 
[of marriage] becomes a consideration for the other [contract], then both 
contracts are valid, and each of the two [brides] is entitled to the customary 
dowry [a woman of her standing would receive]. 





It is permitted if a free man marries a woman on the condition of his 
service [to her] for a year, or on the condition of teaching the Qur’an [to her], 
and she is [still] entitled to the customary dowry [a woman of her standing 
would receive]. 
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It is valid if a slave, with the permission of his master, marries a free 
woman on the condition of his service [to her] for a year, and thus, she is 
entitled to that service [from him]. 







When, in [the case of an] insane woman, her father and her son are both 
present, then the guardian for her marriage contract is her son, according to 
Abu Hanlfah and Abu Yusuf, may Allah have mercy on them, but 
Muhammad, may Allah have mercy on him, said that [the guardian is] her 
father. 



The marriage contract of a slave or a slave-woman is not allowed except 
with the permission of her master. 



When a slave marries with the permission of his master, then the dowry is 


a debt upon him for which he [may be] sold. 8 1 



When a master gives away his slave-woman in marriage, he is not liable 
to lodge her in a house for the husband and she shall continue to serve her 
master. It is said to the husband, “Whenever you find [an opportunity] with 
her, you may have sexual intercourse with her.” 



If someone marries a woman for a thousand dirhams on the condition that 
he will not take her out of the city, or on the condition that he will not marry 
another woman [during their marriage], and then, if he fulfils the condition, 
she is entitled to the specified [dowry]. [But] if he does marry [during their 
marriage], or [if he] does take her out of the city, then she is entitled to the 
customary dowry [a woman of her standing would receive]. 
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If someone marries her for an unspecified animal, the nomination [of 
the unspecified animal] is valid and she is entitled to an average [animal] 
within that [category], and the husband has an option: 

1. If he wants, he may give her that, or 

2. If he wants, he may give her its value. 
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If he marries her for an unspecified garment, then she is entitled to the 
customary dowry [a woman of her standing would receive]. 
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Temporary marriage (mut‘ah) 8 and marriage of a set duration 
(muwaqqat) 8 1 are void. 

£r «r 

ojW jb l^jSya Iffyya 

ObOW- 


The marrying off of a slave and slave-woman without the permission of 
their master is suspended: 

1. If the master permits it, it is valid, and 

2. If he refuses it, it is void. 
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Likewise, if a man marries off a woman or a man, without their consent 
[the marriage is suspended]. 8 8 
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It is permitted for the son of the paternal uncle to marry the [minor] 
daughter of his paternal uncle to himself. 8 
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When a woman authorises a man to marry her to himself, and he 
concludes [it] in the presence of two male witnesses, it is valid. 
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When the guardian takes responsibility of the dowry for the woman, his 
[taking] responsibility is valid, and the woman has the option of demanding 

[the dowry] from her husband or [from] her guardian . 8 
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When the judge orders the separation of the husband and the wife in an 
invalid marriage prior to consummation, and likewise, after seclusion, then 
she is not entitled to any dowry. 
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And if he has had sexual intercourse with her, then she is entitled to the 
customary dowry [a woman of her standing would receive] which does not 

exceed the specified [dowry], she is liable to the waiting period (‘ iddah ), 821 
and the lineage of her child [born of that wedlock] is established [as being] 
from him. 
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The customary dowry [a woman of her standing would receive] is 
determined by [the dowry of] her sisters, her paternal aunts and the daughters 
of her paternal uncle , 8 and it is not determined by [the dowry of] her mother 
and her maternal aunt, if they are not from her tribe . 8 
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For the customary dowry [a woman of her standing would receive], it is 
taken into account whether the two women are equal in terms of age, beauty, 





wealth, intellect, religion, lineage, land and epoch. 
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Miscellaneous Issues Pertaining to Marriage 

It is permitted to marry a slave-woman, whether she is a Muslimah or a 
woman of the People of the Book (kitabiyyah). 
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It is not permitted to marry a slave-woman in addition to [the existing 
marriage to] a free woman , 6 but it is permitted to marry a free woman with 
her . 826 
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The free man is allowed to marry four free women and slave-women, but 
he is not permitted to marry more than that . 6 




The slave is not allowed to marry more than two women [at any one 
time]. 
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If the free man divorces one of the four [wives] with a final divorce, it is 
not permitted for him to marry [another] fourth [wife] until [the divorcee] 
completes her waiting period (‘ iddah). 
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When a slave-woman is married away by her master [and] then is set free, 
she has an option , 6 8 irrespective of whether her husband is a free man or a 
slave, and likewise [is the case with] the slave-woman who has contracted to 
purchase her freedom ( mukatabah). 
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If a slave-woman gets married without the permission of her master, [and] 
then she is set free, the marriage contract is valid and she has no option . 8 
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Whoever marries two women in a single contract [of marriage], such that 
one of the two women is not lawful for him [to marry], then the marriage 
with the one whose marriage is lawful for him is valid and the marriage with 
the other [woman] is void. 
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When the wife has a blemish, her husband has no option. 
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When the husband is [afflicted] with insanity, leprosy or leucoderma, then 
the wife has no option [to discontinue the marriage], according to Abu 
Hanlfah and Abu Yusuf, may Allah have mercy on them, but Muhammad, 
may Allah have mercy on him, said that she does have the option. 
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When the husband is impotent, the hakim issues him a deadline of a year. 
Then, if he gains [potency] within this period, she has no option [of 
discontinuing the marriage]; otherwise [the hakim] is to declare separation 
between them, if the wife demands that. 
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[This] separation is a final divorce , 8 and she is entitled to the full dowry 
if [the husband] had been in seclusion with her. 
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If his genitals are amputated ( majbub), the judge declares separation 
between the two immediately, and he does not allow [the husband] any time 
[to disprove the amputation]. The castrated [husband] will be given a 
deadline, in the same way the impotent [husband] is given a deadline. 
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When a woman accepts Islam and her husband [remains] a disbeliever, the 
judge offers him [to embrace] Islam. Then, if he accepts Islam, then she 
remains his wife, but if he refuses Islam, [the judge] declares separation 
between the two, and that is a final divorce, according to Abu Hanlfah and 
Muhammad, may Allah have mercy on them, but Abu Yusuf, may Allah have 
mercy on him, said that it is a separation without divorce. 
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If the husband accepts Islam while married to a Magian woman, he offers 
Islam to her. Then, if she accepts Islam she remains his wife, but if she 
refuses, the judge declares separation between the two, and the separation 
does not amount to divorce. 
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If [the husband] had consummated the marriage with her, she is entitled to 
the full dowry, but if he had not consummated the marriage, there is no 
dowry for her. 




J •C^LS\ 'Mj 

0 ^“ 

When a woman accepts Islam in enemy territory, her separation does not 
take place until she has menstruated three periods . 8 
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When she has menstruated [thrice], she becomes finally divorced 
(ba’inah) from her husband . 8 
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When the husband of a woman of the People of the Book ( kitabiyyah ) 
accepts Islam, they [remain] married. 
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When one of the spouses comes over to us [Muslims] from enemy 
territory as a Muslim, then separation by divorce ( baynunah ) occurs between 
the two. 
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If either of the two is taken prisoner-of-war, then separation by divorce 
takes place between the two, but if both of them are taken prisoners-of-war 
together, then separation by divorce does not take place. 
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When a woman comes over to us [Muslims] as an emigrant, it is permitted 
for her to marry immediately, and according to Abu Hanlfah, may Allah have 
mercy on him, there is no waiting period (‘ iddah ) upon her, but if she is 
pregnant, then she is not to marry until she gives birth. 
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When one of the spouses leaves Islam as an apostate, then separation 
takes place between the two, and the separation between them will be without 
divorce. 
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If it was the husband who became apostate, and he had consummated the 
marriage with her, then she is entitled to the full dowry, but if he had not 
consummated marriage with her, then she is entitled to half the dowry. 
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If it is she who became apostate, and if [the apostasy] was before 
consummation of the marriage, then there is no dowry for her, but if the 
apostasy took place after consummation of the marriage, then she is entitled 
to the full dowry. 
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If both [of the spouses] become apostates together, then later accepted 
Islam together, they remain married. 

It is not allowed for an apostate man to marry a Muslim woman, an 

apostate woman or a disbelieving woman , 8 4 and likewise for an apostate 
woman, neither is a Muslim man to marry her, nor a disbeliever nor an 
apostate man. 
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When either of the spouses is a Muslim, then the child is on their 






religion , 835 and likewise, if either of the two accepts Islam and has a minor 
child, their child becomes Muslim due to their conversion to Islam. 
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If one of the parents is one of the People of the Book and the other is a 
Magian, the child is [also] one of the People of the Book . 8 
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When a disbeliever marries without witnesses, or during the waiting 
period (‘ iddah ) of a disbeliever, and that is permitted in his religion, then 
later both of them convert to Islam, they remain married . 8 
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If a Magian marries his mother or his daughter, then later, both of them 
become Muslims, they are separated . 8 8 
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If a man has two wives who are free women, then he ought to deal justly 
with both of them in the apportioning [of time], whether both of them were 
virgins or women who had been previously married, or if one of the two is a 
virgin and the other is a previously-married woman. 
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If one of the two is a free woman and the other is a slave-woman, then the 
free woman is entitled to two-thirds [of the time] and the slave-woman is 
entitled to a third. 
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They have no right to the apportionment [of time and provision] during 
the state of travel. 
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The husband may travel with whomsoever of them he wishes, and it is 
better that he draw lots between them and travel with the one whose lot 
emerges. 
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If one of the wives consents to relinquish her [right of] distribution [of 
time] in favour of another wife it is permitted, and she has a right to retract 
that [consent]. 





RADA‘ - SUCKLING 
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A little suckling or a lot, if it occurs during the period of breastfeeding, 
prohibition [of marriage of children suckled by the same woman] is attached 


to it. 
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According to Abu Hanlfah, may Allah have mercy on him, the period for 
suckling is thirty months , 84 whereas according to them , 84 may Allah have 
mercy on them, it is two years. 8 ' 
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When the period for suckling elapses, the ruling of prohibition is not 
attached to the suckling . 8 
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Every [person] becomes prohibited [for marriage] due to suckling, who is 

prohibited due to lineage , 84 except the mother of his sister through suckling, 
for it is permitted for him to marry her, but it is not permitted for him to 
marry the mother of his biological sister, and the sister of his son-through- 
suckling, it is permitted for him to marry her, but it is not permitted for him 
to marry the sister of his biological son. 
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It is not permitted for someone to marry the wife of his son-through- 
suckling, just as it is not permitted for him to marry the wife of his biological 
son. 
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Prohibition is [also] attached to the milk engendered by the one who sires 
the woman’s children (laban al-fahl), which is when a woman nurses a 
female infant, then this female infant becomes prohibited to the husband [of 
the feeding woman], to his fathers and his sons, and the husband, due to 
whom milk had come [into her breasts, himself] becomes a father to the 

female nursling . 8 
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It is permitted for a man to marry the sister of his brother-through- 
suckling, just as it is permitted for him to marry the sister of his biological 
brother , 847 and that is the same as the brother from the father’s side when 
he 8 has a sister from his mother’s side, it is permissible for his brother from 
the father’s side to marry her . 8 
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Every two infants who came together on the breast of one woman 8 are 


neither of them permitted to marry the other. 
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It is not permitted for the woman who has been suckled to marry any male 






child of the woman who suckled her . 8 
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The male who has been suckled is not to marry the sister of the husband 
of the woman who nursed him, because she is his paternal foster aunt [by 
milk relationship]. 
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When the milk mixes with water and the milk is predominant, prohibition 
is attached to it, but if the water is predominant, [then] prohibition is not 

attached to it . 8 
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When [the milk] mixes with food, prohibition is not attached to it, even 
though the milk is predominant, according to Abu Hanlfah, may Allah have 
mercy on him, but they , 854 may Allah have mercy on them, said that 
prohibition is attached to it. 
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When it mixes with medicine and the milk is predominant, prohibition is 
attached to it. 
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When milk is extracted from a woman after her death and it is dripped 
into [the throat of] the child, prohibition is attached to it . 855 
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When the milk of a woman mixes with sheep or goat’s milk and the milk 
of the woman is predominant, then prohibition is attached to it, but if the 
sheep or goat’s milk is predominant, then prohibition is not attached to it. 
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When the milk of two women mixes, prohibition is attached to the one of 
the two whose [milk] was more, according to Abu Hanlfah and Abu Yusuf, 
may Allah have mercy on them. Muhammad, may Allah have mercy on him, 

however, said that prohibition is attached to both [of them ]. 8 




When milk is produced by a virgin and she nurses an infant, then 
prohibition is attached to it. 
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When milk is produced by a man and he feeds it to an infant, prohibition 
is not attached to it . 8 



When two infants drink from the milk of one [and the same] sheep or 
goat, there is no suckling [relationship] between thern.^ 8 
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When a man marries a minor girl and an adult woman, and the adult 
woman breastfeeds the minor girl [after the marriage], both are prohibited to 
the husband . 860 
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If he had not consummated marriage with the adult woman, she has no 
dowry, and the minor girl is entitled to a half of the dowry. 
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The husband has recourse to the adult woman for [the return of the half 
dowry] if she had intended to invalidate [their marriage], but if she had not 
intended [the invalidation], then she is not liable for anything. 



The testimony of women in [the case of] suckling is not accepted 
individually ; 86 it is only reliably established with the testimony of two men, 
or one man and two women. 
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TALAQ - DIVORCE 
Kinds of Divorce 
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Divorce is of three types: 

1. The best [form of] divorce (ahsan at-talaq ), 

2. Sunnah form of divorce (talaq as-sunnah ), 8 and 

3. Innovated divorce (talaq al-bkTah). 8 
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The best form of divorce is for a man to divorce his wife with a single 
pronouncement of divorce during one period of purity ( tuhr ) in which he 

does not have sexual intercourse with her and [for him to] leave her until 
her ‘iddah passes. 

!■ 

The sunnah form of divorce is that the woman whose marriage has been 
consummated, is divorced thrice in three [separate] periods of purity. 

M 
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The innovated form of divorce is that one divorces her thrice in one 
statement, or thrice in one period of purity. If he does that, the divorce takes 
effect and his wife becomes irrevocably divorced (ba ’inahf from him, and 




he has been disobedient. 
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The sunnah form of divorce is of two types: 

1. Sunnah according to time, and 

2. Sunnah according to the number [of pronouncements of divorce]. 
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In the sunnah [divorce] according to the number [of pronouncements], the 
woman with whom marriage has been consummated and the woman with 
whom marriage has not been consummated are both equal. 
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Sunnah according to time is established only in respect of the woman with 
whom marriage has been consummated, and that is when he divorces her 
once in the period of purity 867 in which he does not have sexual 
intercourse 8 with her, and [with regards to] the woman whose marriage has 
not been consummated, [the sunnah is] that he may divorce her in the period 
of purity or menstruation. 
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When the woman does not menstruate due to her minority [age] or old 
age, and he wants to divorce her according to the sunnah, he should divorce 
her once. 



When a month passes, he divorces her again, and when a month passes 
[again], he divorces her another [time]. 
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It is permitted for him to divorce her and not create a gap in time between 








having sexual intercourse with her and her divorce/ 
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The divorce of a pregnant woman following sexual intercourse is allowed. 
One should divorce her according to the sunnah, thrice, creating a gap of a 
month between every two pronouncements of divorce, according to Abu 
Hanlfah and Abu Yusuf, may Allah have mercy on them. Muhammad, may 
Allah have mercy on him, however, said that he should not divorce her 
according to the sunnah, but [only] once. 
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When the man divorces his wife during menstruation, the divorce is 
effectual. It is recommended [however] for him to take her back. Then, when 
she becomes pure and menstruates, and [again] becomes pure, then he has an 
option: 

1. If he wants, he may divorce her, and 

2. If he wants, he may retain her. 8 
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Divorce is effectual from every husband who is sane and major, and the 
divorce of a minor, insane or sleeping husband does not take effect. 




When a slave marries with the permission of his master and he 
pronounces divorce, the divorce takes effect, but the divorce [pronounced] by 
his master against the wife of the slave does not take effect. 
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Divorce is of two kinds: 

1. Explicit ( sarTh ), and 

2. Implicit ( kinayah ). 
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Explicit Divorce 

Explicit [divorce] is [like] his saying: 

1. “You are divorced,” 

2. . [you are] a divorced woman,” and 

3. “I have divorced you.” 


Revocable divorce (talaq raj‘i ) takes effect by it. 
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Only one [divorce] takes place, even if he had intended more than that 
[single divorce], and with these words [of expression], an intention is not 

required. 8 
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His saying: 

1. “ Antz at-talaq - You are the [embodiment of] divorce,” 

2. “ Anti taliq at-talaq - You are divorced with the divorce,” or 

3. “ Anti taliqun talaqan - You are divorced with a divorce,” 

then if he has no [specific] intention, then it is one revocable [divorce], but 
if he had intended two [pronouncements of divorce], only one takes effect. If 
he intended three [pronouncements of divorce] by it, [then all] three 

[apply]. 872 


Implicit Divorce 
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The second types are the implied [methods]. Divorce only takes effect by 
them with intention or with immediate indication. 
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This [method of pronouncing divorce] is of two types: 

A. There are three wordings for it by which revocable divorce takes place 
and only one [pronouncement of divorce] occurs, and that is [by] someone 
saying: 

1. “1‘taddT - Enter the waiting period,” 

2. “Istabri’T rahimaki - Seek to keep your womb free,” or 

3. “ Anti wahidah - You are single.” 
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B. [With regards to] all other implied [methods], 8 when one intends 
divorce with them, then [only] one final [divorce takes place], but if he 

intends [all] three, then [all] three take effect. 874 
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If he intends two [pronouncements of divorce], then [only] one occurs, 
and that is like his saying: 

1. “You are separate [from me],” 

2. “Decidedly,” 

3. “...severed from me,” 

4. “...haram [for me],” 


5. “Your rope is on your neck,” 

6. “Join your relatives,” 

7. “[You are] set free,” 

8. “[You are] free,” 

9. “I give you to your relatives,” 

10. “I abandon you,” 

11. “Choose!,” 

12. “I separate from you,” 

13. “You are a free woman,” 

14. “Veil yourself,” 

15. “Cover yourself,” 

16. “Become a stranger,” and 

17. “Seek out husbands.” 
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Thus, if he has no intention of divorce, divorce does not take place with 
these wordings, unless [these two types of implied pronouncements] are 

[pronounced] in a discussion of divorce, then divorce is established by 
them in a legal ruling. It does not, however, occur for what is between him 

and between Allah the High, unless he intends it. 8 
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If [these two types of implied pronouncements] are not in a discussion of 
divorce but they are in [a state of] anger and quarrel, divorce occurs with 

every wording which is not meant for insult and abuse. 8 
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It does not occur by that with which insult and abuse are aimed, unless he 
intends [divorce]. 
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When someone describes divorce with something extra, it is [one] final 
[divorce], as when he says: 

1. “You are divorced finally,” 

2. “You are divorced the most extreme [form of] divorce,” 

3. “.. .the worst [form of] divorce,” 

4. “.. .the divorce of Satan,” 

5. “...innovated [ bid‘ah] divorce,” 

6. “...like [the size of] the mountain,” or 

7. “...a roomful [of divorce].” 
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When someone attaches the divorce to her entirety, or to [a part] which 
may be understood as [her] entirety, [then] divorce takes effect, for example 
that he says: 

1. “ Anti taliq (You are divorced),” 

2. “ Taqabatuki taliq (Your neck is divorced),” 

3. ‘“Unuquki taliq (Your neck is divorced),” 

4. “Tuhuki ...(Your soul...),” 

5. “Badanuki. .. (Your body...),” 

6. “Jasaduki.. . (Your torso...),” 

7. “Farjuki.. . (Your vagina...),” or 

8. “Wajhuki... (Your face...).” 
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[And] likewise, if he divorces an indivisible part 8 8 of her, for example 



that he says: 

9. “A half of you...,” or 

10. “A third of you is divorced,” [then divorce takes effect]. 
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If, however, he says: 

1. “Your hand...,” or 

2. “Your foot is divorced,” 

[then] divorce does not take effect. 
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If he divorces her a half of a pronouncement of divorce or a third of a 
pronouncement of divorce, then [that] is one [full] pronouncement of divorce. 


The divorce of someone who is coerced and someone who is intoxicated 
takes effect. 


When someone [after saying or doing something] says, “By this, I 
intended divorce,” the divorce is effective. 
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The divorce by a mute through indication takes effect. 8 
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When someone attributes divorce to the marriage, it takes effect 
[immediately] following the marriage. For example, someone says, “If I 
marry you, then you are divorced,” or he says, “Every woman whom I marry, 
she is divorced [by me].” 
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When he attaches it to a condition, it takes effect following the [fulfilment 
of the] condition. For example, someone says to his wife, “If you enter the 
house, then you are divorced.” 
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The attaching of divorce [to a condition or event] is not valid unless the 
one taking the oath is the owner, or he attributes it to his ownership. Thus, if 
he says to a female non-relative, “If you enter the house then you are 
divorced,” [and] thereafter, he marries her and she enters the house, she is not 

divorced. 
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The words [used] for conditions are: 

1. In (if), 

2. Idha (when), 

3. Idha-ma (whenever), 

4. Kullu (every/each), 

5. Kullama (whenever), 

6. Mata (when), 

7. Mata-ma (whenever). 
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Thus, if a condition is found in any of these words, the oath is released 
and divorce takes place, except with [the word] kullama, [wherein] divorce 
repeats with the repetition of the [fulfilment of the] condition, until [all] three 
pronouncements of divorce have taken place. 
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If he marries her after that, and the [fulfilment of the] condition repeats, 
nothing takes effect. 88 
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The loss of ownership after [swearing] the oath does not nullify [the oath]. 
Thus, if the condition is found in the ownership, the oath is fulfilled and 
divorce takes place, 88 but if it is found in non-ownership, the condition is 
fulfilled but nothing takes effect. 883 
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If both [spouses] differ with regards to the existence of a condition, then 
the [legally decisive] statement in it is the saying of the husband, unless the 
woman produces evidence. 
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If the condition cannot be known except from her side, then the [legally 
decisive] statement is her saying in her own favour. For example, he says, “If 
you menstruate, then you are divorced,” and she says, “I am menstruating,” 
[then] she is divorced. 
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If he says to her, “If you menstruate, then you are divorced and so-and-so 
[a woman] with you,” and she says, “I am menstruating,” [then] she is 
divorced, but so-and-so is not divorced. 
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When he says to her, “When you menstruate, you are divorced/' and then 
she sees blood, the divorce does not take effect until the bleeding continues 
for three days. When three days are complete, we declare the effect of the 
divorce from the moment she began her menstrual period. 
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If he says to her, “When you menstruate for one period, you are 
divorced,” she is not divorced until she becomes pure of her menstruation. 88 
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The [irrevocable] divorce of a slave-woman is two pronouncements of 
divorce, and her waiting period (‘ iddah ) is two menstrual periods, be her 
husband a free man or a slave, and the divorce of a free woman is three 
[pronouncements of divorce], be her husband a free man or a slave. 
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When a man divorces his wife with three [pronouncements of divorce] 
prior to consummating the marriage, they take effect on her. 
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If he separates the divorce, the first one is final and the second and third 
do not take place together. 886 
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If he says to her, “You are divorced once and once,” only one 
[pronouncement of divorce] takes effect on her. 
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If he says to her, “You are divorced once before once,” then one 







[pronouncement of divorce] takes effect on her. 
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If he says to her, “...once before which is one,” [then] two 
pronouncements of divorce take effect upon her. 
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If he says to her, “...once, after which is one,” [then only] one 
[pronouncement of divorce] takes place. 
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If he says to her, “You are divorced once after once,” “...with once,” or 
“... with that one, once,” [then] two [pronouncements of divorce] take effect. 
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If he says to her, “If you enter the house, then you are divorced once and 
once,” then she enters the house, according to Abu Hanlfah, may Allah have 
mercy on him, only one [pronouncement of divorce] takes effect upon her, 

but they, 88 may Allah have mercy on them, said that two [pronouncements 
of divorce] take place. 
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If he says to her, “You are divorced at Makkah,” then she is divorced 
immediately in all lands, and likewise when he says to her, “You are divorced 
in the house.” 
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If he says to her, “You are divorced when you enter Makkah,” she is not 
[effectively] divorced until she enters Makkah. 
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If he says, “You are divorced tomorrow,” the divorce takes effect upon 
her with the rising of the true dawn. 


Delegation (Tafwid) of Divorce 
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If he says to his wife, “Choose yourself,” and by that he intends divorce, 
or he says to her, “Divorce yourself,” then she may divorce herself as long as 
she is in that session of hers. If she stands [and moves away] from it, or she 
begins doing something else, the affair leaves her hands. 
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If she chooses herself in response to his saying “Choose yourself,” then 
one final [pronouncement of divorce] takes place, but not three, even though 
the husband may have intended that. 
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It is important to mention the [word] nafs (self) in his statement, or in her 
statement. 
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If she divorces herself in response to his saying “Divorce yourself,” then it 
is one revocable [pronouncement of divorce]. 


bjlf- jJl Li^LS Ly^-A-j C-Jiils 1 j\j 


If she divorces herself thrice, and the husband had intended that, [all three 
pronouncements of divorce] take effect on her. 
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If he says to her, “Divorce yourself whenever you want,” then she may 
divorce herself during that session and [also] after it. 
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And when he says to another man, “Divorce my wife,” then [the other 
man] may divorce her during the session and [also] after it. 
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If he says [to the man], “Divorce her if you want,” then [the delegate] may 
only divorce her during the sitting. 


-M H 

i^jls 3 , 6 b \j\)) 

u “ 1 . I L* 


If he says to her, “If you love me...,” or “...hate me, then you are 
divorced,” and she replies, “I love you,” or “I hate you,” [whichever applies, 
then] the divorce takes effect, even though in her heart there is the opposite of 
what she expresses. 
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If a man divorces his wife during his terminal illness with a final divorce 
and he dies whilst she is [still] in her waiting period (‘ iddah ), she inherits 
him . 888 
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[But] if he dies after the completion of her ‘iddah, then she is not entitled 
to inheritance . 88 
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If someone says to his wife, “You are divorced, Allah willing (in sha 
Allah),” connecting [in sha Allah to his declaration], the divorce does not 
take effect upon her. 
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If he says to her, “You are divorced thrice, except for one,” [then] she is 
divorced two [pronouncements of divorce], and if he says, “...thrice, except 
for two,” [then] she is divorced one [pronouncement of divorce]. 8 
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When a husband becomes the owner of his wife, or a part of her, or a 
woman becomes the owner of her husband, or a part of him, [then] 

separation 89 takes place between them. 8 

RETRACTION OF DIVORCE (RAJ‘AH) 
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When a man divorces his wife with a single revocable divorce, or [with] 
two [revocable] pronouncements of divorce, he may take her back during her 
‘iddah, whether the woman consents to that [retraction] or does not consent. 



The retraction (raj‘ah) is [made when]: 

1. He says to her, “I have taken you back,” 

2. “I have taken my wife back,” or 

3. He has sexual intercourse with her, 

4. He kisses her, 

5. He touches her with [sexual] desire, or 

6. He looks at her private parts with [sexual] desire. 
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It is recommended for him to take two male witnesses for the retraction, 
but if he does not take any witnesses, the retraction is [still] valid. 



When the ‘iddah elapses and the husband says, “I had taken her back 
during the ‘iddah,” and she affirms him [in that], then that is a [valid] 
retraction. If she contradicts him, then the [legally decisive] statement is her 
saying, and according to Abu Hanlfah, may Allah have mercy on him, she 
does not have to take an oath. 



When the husband says, “I had taken you back,” and she says in reply, 
“My ‘iddah had ended,” the retraction is not valid, according to Abu Hanlfah, 
may Allah have mercy on him. 





When the husband of a slave-woman says after the termination of her 


‘iddah, “l had taken you back during the ‘iddah,” and the master [of the 


slave-woman] verifies that but the slave-woman denies it, then the [decisive] 
statement is her saying, according to Abu Hanlfah, may Allah have mercy on 
him. 



When the bleeding of the third [period] of menstruation ceases in ten 













days, the retraction period has elapsed and her ‘iddah has ended, even if she 
has not taken a ghusl. If, however, the bleeding ceases in less than ten days, 
the retraction [period] does not end until she takes a ghusl or the duration of 

one prayer passes over her 893 or she performs t ayammum and prays, 
according to Abu Hanlfah and Abu Yusuf, may Allah have mercy on them, 
but Muhammad, may Allah have mercy on him, said that when the woman 
has performed tayammum, the retraction [period] ends, even though she does 
not pray. 
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If she takes a ghusl and forgets [to wash] a part of her body which water 
has not touched: 

If that is a complete limb or more than that, [then] the retraction 
[period] has not ended, 894 but 

2. If it is less than a limb, then the retraction [period] has ended. 
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The woman who has been given a revocable divorce should be in 

anticipation [of retraction] and [may] make herself up. 8 It is recommended 
for her husband not to enter upon her until he seeks her permission and lets 
her hear his footfall. 

Revocable divorce does not prohibit sexual intercourse. 
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If it was a final divorce of less than three [pronouncements of divorce], 
then [the divorcing husband] may marry her during her ‘iddah and [also] 
after the completion of her ‘iddah. 







On Legalisation of Remarriage ( Halalah ) 
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If the divorce is [pronounced] thrice for the free woman, or twice for the 

slave-woman, 8 [then] she is not lawful for [the divorcing husband] until 
she marries a husband other than him in a valid marriage, and he 
consummates the marriage with her, [and] thereafter divorces her, or dies 
leaving her [as his widow]. 


An adolescent boy is like an adult in [terms of] making [her] halal [for her 
first husband] ( tahlil ). 898 


The sexual intercourse of the master with his slave-woman does not 
render her lawful [for her first husband]. 8 
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When someone marries her with the condition of rendering [her] halal [for 
her first husband] it is disapproved. And if he divorces her after having 
sexual intercourse with her, she becomes lawful for the first [husband to 
remarry]. 
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When a man divorces a woman with one or two pronouncements of 
divorce, and her ‘iddah elapses and she marries another husband who 
consummates the marriage with her. Thereafter, she returns to the first 
[husband], she returns with [all] three pronouncements of divorce [still in 








hand]. 


901 


3> jss- VS C)ji U JliM 

£. 

: dJOi 4^*“j Jv5_j aJJI ^ i j j*~j l a — *j J 3^J 

oiA3l ^3 U Jliil pjjJl ^ 


The second husband tears up what is less than three [pronouncements of 
divorce], just as he tears up [all] three [pronouncements of divorce], 
according to Abu Hanlfah and Abu Yusuf, may Allah have mercy on them, 
but Muhammad, may Allah have mercy on him, said that the second husband 
does not tear up [that] what is less than three [pronouncements of divorce]. 
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When he divorces her with three [pronouncements of divorce] and then 
she says, “My ‘iddah has elapsed, I married another husband, the second 
husband had sexual intercourse with me, he divorced me and my ‘iddah has 

ended,” and the period of time bears that interpretation, 902 [then] it is 
permitted for the first husband to believe her if on the whole he thinks that 
she is truthful. 






IlA’ - VOWING TO ABSTAIN 


(FROM SEXUAL INTERCOURSE WITH ONE’S WIFE) 903 
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When a man says to his wife, “By Allah! I shall not come near you,” 1 or 
“...I shall not come near you for four months,” then he is someone who 
makes the vow of continence ( mull ). Thus, if he has sexual intercourse with 
her within the four months, he has breached the vow, and an atonement is 
binding upon him whilst the Tla ’ will have ended. 
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If he does not go near to her [for sexual intercourse] until four months 
elapse, she is divorced with one final pronouncement of divorce. If he had 
vowed four months, the vow will have ended, but if he had vowed (Tla’) 
forever, then the vow remains [intact]. 
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If [the person who vowed continence forever] reverts and marries her 
[again], the Tla’ returns. If he has sexual intercourse with her, [it is better,] 
otherwise with the passing of four months another pronouncement of divorce 
takes place. If he marries her a third time, the Tla’ returns, and with the 



passing of four months, another pronouncement of divorce takes place. 
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If he marries her after [her marriage to] another husband, divorce will 

not occur with that Tla’ again, but the vow remains [intact]. 908 So, if he has 
sexual intercourse with her, [then] he has to pay atonement for the [breach of] 
vow. 
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If he makes a vow of less than four months, he is not someone who makes 
a vow of continence ( miilT ). 
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If he makes a vow of [performing] hajj, fasting, charity, freeing [a slave] 
or divorce, then he is someone who makes a vow of continence, and if he 

makes Tla’ from a divorcee with a revocable divorce, then he is [also] 
someone who makes a vow of continence. 

If he vows to abstain from sexual intercourse from a wife who is finally 
divorced, then he is not someone who makes a vow of continence. The 
period of Tla’ for a slave-woman is two months. 
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If the person who makes a vow of continence is ill and cannot perform 
sexual intercourse, or 

2. The woman is ill, 

3. She is atretic, 

4. She is a minor with whom sexual intercourse is not possible, or 


5. 


There is such a distance between them that he cannot reach her within 


the period of z/cT, 

then his returning to her is [for him] to say with his tongue, 1 “I have 
returned to her.” 915 Thus, if he says that, the Tla’ lapses. 
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If he recovers during the period [of Tla’], then that [verbal expression 
of] return becomes void and sexual intercourse is rendered his [means of] 
return. 
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When one says to his wife, “You are haram for me,” he is asked regarding 
his intention, and if he says, “I intended to lie,” then it is as he says. 

oMiJ l V WA*j\j Aft-l.h.’i ^ Aj JU> (jl 

(I* 


If he says, “By it, I intended divorce,” then it is one final divorce, unless 
he intended [all] three. 
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If he says, “By it, I intended zihar (unlawful assimilation),” then it is 
zihar. 

If he says, “By it, I intended prohibition,” or “I did not intend anything by 
it,” then it is [considered] a vow [of continence] by which he becomes 
someone who makes a vow of continence. 


KHUL‘ - DIVORCE AT THE INSTANCE OF THE 

WIFE 
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When the spouses clash [with each other] and fear that they will not be 
able to uphold the boundaries set by Allah, then there is no objection to her 

ransoming herself from him with property ( mal ), for which he will release 

her. 
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When he does that, by divorce at the instance of the wife ( khuV ) one final 
divorce takes effect, and the [payment of the] property becomes binding upon 
her. 

j\j o' ^ o-® j|j 

Jjo jU tlallif-l Lf jS\ Ajj-b jl aJ jjdJl jlT 

■#* 

If the discord ( nushuz ) is from his side, [then] it is disliked for him to take 
a consideration from her, but if the discord is on her part, it is disliked for 
him to take more than what he has given her. But, if he does that, it is 

permitted in a legal decree. 3 
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If he divorces her [in return] for goods and she accepts, the divorce takes 
effect and the goods are binding upon her, and the divorce is [one] final 






[divorce]. 
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If the consideration for the divorce at the instance of the wife ( khuV ) is 
void, for example, he gives divorce at the instance of the wife ( khuV ) to a 
Muslim woman in return for wine or pigs, [then] the husband has nothing, 
and the separation is [one] final [divorce]. 

O^ 3 Jhu ji j 


If the consideration for the divorce is void, then it is [one] revocable 
[divorce]. 920 
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Whatever is permitted to be dowry in the marriage is permitted to be a 
substitute ( badal ) in divorce at the instance of the wife ( khuV ). 
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If she says, “Release me [in exchange] for whatever is in my hand,” and 
he releases her but there is nothing in her hand, then she owes him nothing. 
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If she says, “Release me for whatever goods are in my hand,” and he 
releases her but there is nothing in her hand, [then] she is to return her dowry 
to him. 921 
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If she says, “Release me for whatever dirhams are in my hand,” and he 
does [that] but there is nothing in her hand, then she owes three dirhams. 
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If she says, “Divorce me thrice for a thousand,” and he divorces her once, 
then she owes [him] a third of a thousand [dirhams]. 
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If she says, “Divorce me thrice against a thousand,” and he divorces her 
once, then she owes nothing, according to Abu Hanlfah, may Allah have 
mercy on him. They, may Allah have mercy on them, however, said that 
she owes a third of a thousand. 
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If the husband says, “Divorce yourself thrice for a thousand,” or “... 
against a thousand,” and she divorces herself [only] once, nothing of divorce 

takes effect against her. 924 
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Divorce through mutual consent ( mubara’ah ) is like divorce at the 
instance of the wife ( khul ‘). 
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Divorce at the instance of the wife ( khul ‘) and divorce through mutual 
consent ( mubara’ah ) both waive every right of either spouse against the 
other, of whatever is connected to the marriage, according to Abu Hanlfah, 
may Allah have mercy on him. Abu Yusuf, may Allah have mercy on him, 
said that divorce through mutual consent (mubara ’ah) waives [the rights], but 
divorce at the instance of the wife ( khul ‘) does not waive [them], but 
Muhammad, may Allah have mercy on him, said that neither of the two 














waive anything except that which [the spouses] specify. 



ZIHAR - INJURIOUS COMPARISON 


aJlpjus £jjJ1 J\i IM 

■ s k 4 

0jf- j-aSu; l$Lui Vj \4M1U Vj Iftjjlsj a 3 V 

When a man says to his wife, “You are to me like my mother’s back,” she 
becomes prohibited to him; it is not halal for him to have sexual intercourse 
with her, nor to touch her or kiss her, until he expiates for his injurious 
comparison. 
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Then, if he has sexual intercourse with her before he expiates, he should 
seek forgiveness of Allah, and there is no liability upon him other than the 
first expiation, but he is not to do that repeatedly until he has made expiation. 

The resumption for which expiation is obligatory is for him to resolve to 
have sexual intercourse with her. 


The Wording of Injurious Comparison ( zihar ) 
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If someone says [to his wife]: 

1. “You are like the belly of my mother,” 

2. “... like her thigh, ” or 

3. “... like her vagina, ” 

[then] he has committed injurious comparison (zihar). 
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[And it is] likewise, if he injuriously compares her to one of the un¬ 
marrigeable relatives ( mahrams ), looking at whom [with sexual desire] is 
eternally unlawful, for example, his sister, his paternal aunt or his foster 
mother. 



[And it is] likewise, if he says: 

1. “Your head upon me is like the back of my mother,” 

2. “Yourvagina...,” 

3. “Yourface...,” 

4. “Yourneck...,” 

5. “A half of you...,” or 

6. “A third of you....” 
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If he says, “You, for me, are like my mother,” [then] one resorts to his 
intention, and if he says, “By it I intended reverence,” then it is as he says. 
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If he says, “By it, I intended injurious comparison (zihar),” then it is 
injurious comparison (zihar), and if he said, “I meant divorce,” then it is a 
final divorce, but if he had no intention, then it is nothing. 
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Injurious comparison does not occur except with one’s wife, thus, if he 
makes [a statement of] injurious comparison (zihar) against his slave-woman, 
he has not committed injurious comparison (zihar). 
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If he says to [all of] his wives, “You are all to me like the back of my 
mother,” then he has committed injurious comparison (zihar) against all of 
them and is liable to expiation [on account of] each one of them. 


The Expiation of Injurious Comparison (zihar) 





The expiation for [committing] injurious comparison (zihar) is: 

1. The freeing of a slave, if that is not possible, then 

ry Fasting for two months consecutively, and for someone who is not 
able [to fast], 

3. The feeding of sixty destitute people. 
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All that [should be fulfilled] before contact [with his wife]. 
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In that it is sufficient to free a Muslim or non-Muslim [slave], male or 
female, minor or major, but a blind slave does not suffice nor one both of 
whose hands or feet are amputated. However, it is permitted [for expiation, to 
free] a deaf [slave] and one one of whose hands and one of his feet are 

amputated on opposite [sides], 5 but one both of whose thumbs are 
amputated is not permitted, nor an insane [slave] who does not understand 
[anything]. 
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Freeing a slave who is to be freed on the death of his owner (mudabbar), a 
slave-woman who is the mother of her owner’s child (umm al-walad ) and 
a slave who has contracted to purchase his freedom ( mukatab ) who has 
discharged some of his payment, is not allowed, [but] it is permitted if one 
frees a mukatab who has not discharged anything. 
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If someone purchases his [own] father or his [own] son and intends [to 
free them in order to perform] expiation by that purchase, it is valid for it [the 
purpose of expiation]. 
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If one frees a half of a jointly-owned slave for [the purpose of] expiation 
and accepts liability for the value of the remainder of [that slave], and frees 
him, it is not permitted, according to Abu Hanlfah, may Allah have mercy on 
him. Abu Yusuf and Muhammad, may Allah have mercy on them, however, 
said that it is sufficient for him if the one who is setting free is in [financial] 
ease, but if he is in [financial] difficulty, [then] it is not valid. 
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If he frees a half of his slave for [the purpose of] his expiation, then later 
frees the remainder of him for that [expiation], it is permitted. 8 
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If he frees a half of his slave for his expiation, then has sexual intercourse 
with [the wife] whom he had committed the injurious comparison against, 
then frees the remainder of him, it is not permitted, according to Abu 








Hanifah, may Allah have mercy on him. 
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If the person who made the injurious comparison ( muzahir ) does not find 
that which he may set free, then his expiation is to fast two successive 

months, neither of the two being the month of Ramadan, 930 the day of [‘Id] 
al-Fitr, the day of an-Nahr (sacrifice), or the days of tashriql 
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If he has sexual intercourse with the one whom he committed the injurious 
comparison against, during the two months [of expiation], whether 
deliberately at night, or forgetfully during the day, he is to restart [the fasting 
from day one], according to Abu Hanifah and Muhammad, may Allah have 

mercy on them, and [similarly] if he breaks the fast on any day of them 
with or without an excuse, he is to restart [the expiation from day one]. [ 
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If a slave commits injurious comparison nothing suffices him as expiation 
but to fast. Thus, if the master frees [a slave] on his behalf, or he feeds [sixty 
needy persons] on his behalf, it is not enough for [the slave who made the 
injurious comparison (muzahir)]. Then, if the person who made the injurious 
comparison ( muzahir ) is not able to fast he feeds sixty destitute people. He is 
to feed each needy person: 

1. A half sa ‘ of wheat, 

2. A sa‘ of dates or barley, or 

3. The value of that. 
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If he feeds them dinner and supper, it is permitted, whether what they eat 
is a little or a lot, and if he feeds [only] one needy person for sixty days, that 
suffices him. However, if he feeds him for one day, that is not valid for him 
except for that day only. 
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If he approaches the woman against whom he committed the injurious 

comparison during the [period of] feeding [the needy], he is not required to 
restart [the expiation of feeding] from the beginning. 
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Whoever is obliged with two expiations for injurious comparison, and he 
frees two slaves without making the intention for one of them specifically, 
[the atonement of setting free] is permitted for both of them. [And] likewise, 
if he fasts for four months, or he feeds one hundred and twenty persons it is 
permitted. 
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If he frees one slave on account of both [expiations], or fasts for two 
months, [then] he may attribute that to either of the two [expiations] he 
wants. 
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LI‘AN - IMPRECATION BY BOTH PARTIES 
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When a man accuses his wife of sexual infidelity without substantiation, 
and both of them are of the people whose testimony is accepted (ahl ash- 

shahadah ) and the wife is one of those whose accuser of unsubstantiated 
unlawful sexual intercourse would be punishable with a hadd [punishment], 
or he denies paternity of her child, and the wife demands the consequences of 
an unsubstantiated accusation of sexual infidelity from him, then he is liable 

to [the process of] imprecation. 8 
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If he refrains from it, the judge (hakim) is to detain him until he engages 
in [the process of] imprecation, or admits he was lying [for which] hadd 

[punishment] is applied to him. 
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If he makes the imprecation, [then] engaging in [the process of] 

imprecation 1 10 is obligatory upon her [also]. If she refrains [from making the 
imprecation], the judge (hakim) should detain her until she imprecates or 
[until] she says he is telling the truth. 941 , 4 
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If the husband is a slave or a non-Muslim, or has been subjected to a hadd 







[punishment] for unsubstantiated accusations of sexual infidelity, and he 
makes unsubstantiated accusations of sexual infidelity against his [own] wife, 
then he is due [the punishment for] unsubstantiated accusations of sexual 
infidelity. 
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If the husband is one of the people whose testimony is accepted (ahl ash- 
shahadah ) and [the accused wife] is a slave-woman or a non-Muslim, or she 
has been punished with hadd for unsubstantiated accusations of sexual 
infidelity, or she is someone whose accuser of unsubstantiated sexual 
infidelity cannot be punished with the hadd punishment, then there is no hadd 
punishment against him for his unsubstantiated accusations against her of 
sexual infidelity, nor will there be any imprecation. 


The Procedure of Imprecation by Both Parties 


3 j' : jbJh 

1 ' is* ^ jl jf 

dj Ustoj ijb ,j! dAc- dJJl ddj«3 ;*u.^ 



>3 Wi J!r^5 y' 


The procedure for imprecation is that the judge initiates [the proceedings 
with the husband], who testifies four times, each time saying, “I testify by 
Allah that I am truthful in that adultery I have accused her of.” The fifth time, 
he says that may the curse of Allah be upon him if he is a liar in that adultery 
he has accused her of. He points towards her in all of that [what he says]. 
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Then the woman testifies four times, each time saying, “I testify by Allah 
that he is a liar in that adultery he has accused me of.” The fifth time, she 





says that may the anger of Allah be upon her “if he is truthful about that 
adultery he has accused me of.” 
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When both of them have made the imprecation, the judge orders their 
separation. The separation is one final divorce, according to Abu Hanlfah and 
Muhammad, may Allah have mercy on them, but Abu Yusuf, may Allah have 

mercy on him, said that it is an eternal prohibition. 4 


If the unsubstantiated accusation of sexual infidelity ( qadhf) is regarding a 
child, the judge should negate its paternity and attach it to its mother. 1 
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If the husband retracts and belies himself, the judge applies the hadd 
punishment on him, and it becomes lawful for him to marry her [again], and 
likewise if he makes unsubstantiated accusations of sexual infidelity against 
someone other than her and is [subsequently] punished with the hadd 
punishment, or she commits adultery and is [subsequently] punished with the 
hadd punishment. 
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If he makes unsubstantiated accusations of sexual infidelity against his 
[own] wife and she is a minor or insane, then there is no imprecation between 
them, nor is there any hadd punishment. 
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An unsubstantiated accusation of sexual infidelity made by a mute has no 
imprecation [process] attached to it. 
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When the husband says [to his wife], “Your pregnancy is not from me,” 
there is no imprecation. If he says, “You have committed adultery and this 
pregnancy is from that adultery,” they both engage in the imprecation 
[process], and the judge does not negate the pregnancy from him. 
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When the man negates [paternity of] his wife’s child following the birth, 
during the period when congratulations are accepted for it, or when baby 
products are purchased for it, his negation of it is valid, and he is to engage in 
the imprecation [process] for it. 
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If he negates it after that, he engages in the imprecation [process] and [his] 
paternity is established. Abu Yusuf and Muhammad, may Allah have mercy 
on them, said that his negation of it during the period of postnatal bleeding is 
valid. 947 
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If she bears two babies in one pregnancy, [then] he denies the first and 
acknowledges the second, it establishes the paternity of them both [to the 

same father], and the husband is punished with the hadd punishment. If he 
acknowledges the first [baby] and denies the second it establishes the 
paternity of both of them, and he is to engage in the process of imprecation. 
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‘IDDAH - WAITING PERIOD 
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When a man divorces his wife with a final or a revocable divorce, or a 
separation without divorce has taken place between them, and she is a free 
woman who menstruates, her ‘iddah is three menstrual cycles ( qur ’), and 
qur’ is menstruation. 
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If she does not menstruate due to youth or old age, then her ‘iddah is three 
months. If she is pregnant, then her ‘iddah is that she delivers her foetus. 
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If she is a slave-woman, then her ‘iddah is two menstrual cycles, and if 
she does not menstruate, then her ‘iddah is a month and a half. 
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When a man dies leaving his wife [who is a] free woman, then her ‘iddah 
is four months and ten days. If she is a slave-woman, then her ‘iddah is two 
months and five days,' and if she is pregnant, then her ‘iddah is that she 
delivers her foetus. 
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When a woman who was divorced during the [terminal] illness [of her 
husband] inherits, her ‘iddah is the further of the two terms, according to Abu 
Hanlfah, may Allah have mercy on him. 
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If a slave-woman is set free during her ‘iddah from a revocable divorce, 
her ‘iddah converts to the ‘iddah of free women, but if she is set free while 
irrevocably divorced or widowed, [then] her ‘iddah does not convert to the 
‘iddah of free women. 
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If she is someone who does not menstruate, who calculates her ‘iddah in 
months, then later she sees blood, whatever of her ‘iddah has passed is 
overruled, and it is necessary for her to restart her ‘iddah according to 
menstruation. 


^ Ijwls 



The woman who is married with an invalid marriage (nikah fasid ), and the 
woman who has sexual intercourse because of an ambiguity, their ‘iddah is 
based on menstruation in the cases of separation [from] and death [of her 
husband]. 
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When the master of the [slave-woman who is] mother of [his] child (umm 
al-walad ) dies leaving her, or he sets her free, then her ‘iddah is three 
menstruations. 









When a minor dies leaving his wife [as his widow], and she is pregnant, 
then her ‘iddah is that she delivers her foetus. Then, if the pregnancy 
becomes manifest after the death [of the husband], her ‘iddah is four months 
and ten days. 
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When a man divorces his wife during [her] state of menstruation, she does 
not count the menstruation in which the divorce took place. 
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When a woman in ‘iddah has sexual intercourse because of an ambiguity, 
she is liable to another ‘iddah and both ‘iddahs may overlap [each other]. 
Whatever of menstrual bleeding she sees, it is reckoned for both [‘iddahs]. 
Thus, when the first ‘iddah elapses and the second is not [yet] complete, she 
is liable to complete the second ‘iddah. 
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The beginning of the ‘iddah due to divorce follows the divorce 


[immediately], and [the ‘iddah] due to the death [of the husband, 
immediately] follows the demise. 



If she did not know of the divorce or of the death [of her husband], until 


such [time] that the period of ‘iddah elapsed, then her ‘iddah has elapsed. 



4/ J* 












The ‘iddah due to an invalid marriage [immediately] follows the 
separation between the two [spouses], or [immediately after] the resolve of 
the one who has sexual intercourse to cease having sexual intercourse with 
her . 953 


On the Mourning of Widows 

tr 

[With regards to] the woman [in ‘iddah] who has been irrevocably 
divorced, and [she] who has been widowed, when she is major and 
Muslim, 1 she is to mourn. 


Mourning is to refrain from [wearing] perfumes, adornment, oil and 
kohl, except for a [valid] excuse. She must not dye [herself] with henna, wear 
clothes coloured with wars (a yellow dye) or saffron. 
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There is no [obligation of] mourning on a non-Muslim woman or on a 
minor female, but mourning is [obligatory] on the slave-woman. 



There is no mourning in the ‘iddah of an invalid marriage or in the ‘iddah 
of the mother of her master’s child (umm al-walad ). 


The woman in ‘iddah ought not to be proposed to [in marriage], but there 
is no objection to making an allusive reference to a proposal. 
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Leaving the house is not permitted for the woman who has been divorced, 
revocably or irrevocably, by night or day, but the woman whose husband has 
died leaving her [as his widow] leaves the house during the day and [during] 
a portion of the night, but she does not spend the night anywhere but in her 
own house. 
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The woman in ‘iddah should spend her ‘iddah in the house which was 
ascribed to her for residence at the time of the separation. Thus, if her 
share from the house of the deceased [husband] is enough for her, she is not 
to leave it except with a [valid] excuse. If, however, her share of the house of 
the deceased [husband] is not enough for her, and the heirs exclude [her] 

from their share[s], 8 then she moves [out]. 
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It is not permitted for the husband to travel with the revocably divorced 
[wife]. 

^ jdj LU 

J% aJi- Ji-Aj j! 

When the husband divorced his wife with a final divorce, then later 
remarries her during her ‘iddah, and [again] divorces her prior to 
consummating the marriage with her, then he is obliged [to pay] the full 

dowry, and she is obliged a future ‘iddah. Muhammad, may Allah have 
mercy on him, however, said that she is entitled to a half dowry, and is [only] 
obliged to complete the first ‘iddah. 

Proof of Lineage of the New-Born Child 
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The paternity ( nasab ) of the child of the woman who has been revocably 
divorced is established when she bears him within two years or more, so long 
as she does not confirm the completion of her ‘iddah. If she bore him in 
under two years, his paternity of him is established and she is finally divorced 
(ba’inah) from her husband. If she bore him after two years, his paternity is 
established and it is a rescission [of the divorce]. 
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[With regards to] the irrevocably divorced woman, the paternity of her 
child is established when she bears him in under two years. When she bears 
him on the completion of two years from the day of the separation [due to 
divorce], his paternity is not established unless the husband claims it. 
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The paternity of the child of the widow is established between the [time 
of] death [of her husband] and two years. 
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When the woman in ‘iddah acknowledges the completion of her ‘iddah, 
then later bears a child in less than six months, his paternity is established. If, 
however, she bears him in six months [or more], his paternity is not 
established . 962 
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When a woman in ‘iddah bears a child, its paternity is not established; 
according to Abu Hanlfah, may Allah have mercy on him, unless: 

1. Two men testify to its birth, or one man and two women, unless the 
pregnancy is evident, or 

2. An acknowledgement from the husband’s side, in which case 
paternity is established without testimony. 
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Abu Yusuf and Muhammad, may Allah have mercy on them, said that in 
all of the [above] cases, [paternity] is established with the testimony of [only] 
one woman. 
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When a man marries a woman and she bears a child in less than six 
months from the day that he married her, his paternity of [the child] is not 
established, but if she bears him in [exactly] six months or more, his paternity 
is established, whether the husband acknowledges it or remains silent. If, 
however, he denies the birth [relating to himself], it is established with the 
testimony of one woman who testifies to the birth. 



The longest period of pregnancy is two years and its shortest [period] is 
six months. 




When a dhimmi divorces a dhimmi woman, there is no ‘iddah for her. 
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If a woman, pregnant from adultery or fornication, marries, the marriage 
is permitted but [her husband] does not have sexual intercourse with her until 
she gives birth. 



NAFAQAT - MAINTENANCE 


lil (C ji\S^ jl 4-a-L.^a ^C- £ULftJ\ 

Jr*!. 4^1x3 caJj^ ^ L ^^ySJ 

•IV 

IjMna jl ?7jjb ' f* 3* U-^b-o 

Maintenance ( nafaqah ) is a duty for the wife from her husband, whether 
she is a Muslim or disbeliever, when she surrenders herself in his house. So, 
there is due from him her maintenance, her clothing (kiswah) and her 
lodging, and all of that is determined according to the circumstances of [the 
spouses, whether] the husband is well-off or in [financial] difficulty. 
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If she refuses to submit herself [to him] until he gives her dowry to her, 
then she is [still] entitled to maintenance. 

li 4_aij oyiu j 

If she deserts [him], then she has no maintenance until she returns to his 
house. 
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If she is a minor from whom he cannot derive pleasure [through sexual 
intercourse], then there is no maintenance for her, even if she does submit 
herself to him. 
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If the husband is a minor who is unable to have sexual intercourse, whilst 
the wife is adult, then she is [still] entitled to maintenance from his property. 
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When a man divorces his wife, she is entitled to maintenance and lodgings 
during her ‘iddah, be she revocably divorced or finally divorced. 

There is no maintenance for the woman whose husband has died leaving 
her [as his widow]. 8 
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[In the case of] all the [forms of] separation that take place on the part of 
the wife due to a wrongdoing, there is no maintenance for her. 
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If he divorces her, 970 then later she reneges [on Islam], her [right of] 
maintenance lapses. 
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If she empowers the son of her husband over herself: 91 

1. If that is after divorce, then she is [still] entitled to maintenance, 

2. If it is before divorce, then there is no maintenance for her. 
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When the wife is in custody because of debts, someone abducts her 
forcibly and takes her away, or she embarks on hajj with someone who is 
marriageable (a non -mahram), she is not entitled to maintenance. 
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When she becomes ill in the house of her husband, then she is entitled to 
maintenance. 
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Maintenance for her servant is obligatory on the husband when [the 
husband] is well-off, and it is not obligatory for more than one servant. 
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It is incumbent upon him to house her in a separate building in which 
none of his family [members live], unless she chooses that [to live with other 
family members]. 
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The husband may prevent her parents, her child from another [previous] 
husband and her family from visiting her. He may not, however, hinder them 

from looking at her nor from talking to her at any time they choose. 
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Whoever experiences difficulty in the [payment of] maintenance to his 
wife, they are not separated, but it is said to her, “Take a debt against 
him.” 972 
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When a man is absent and he has some property in the possession of a 
man who acknowledges it and [also acknowledges] the marriage, the judge 
imposes the maintenance of the wife of the missing man on that property, and 
of his minor children and his parents. [The judge] takes from her a guarantor 
(kafil) for her, and he does not decide maintenance in the property of the 
missing person [for anyone] except for these [people]. 
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When the judge has adjudicated for her the maintenance of someone in 
financial difficulty, then later, [the husband] becomes more prosperous and 
she disputes [an increase in her maintenance money] with him, [the judge] 
completes the maintenance of someone in financial ease for her. 973 
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When a period elapses wherein the husband has not given maintenance to 
her and she demands that from him, she is entitled to nothing unless the judge 
had prescribed some maintenance for her, or she had made an agreement with 
the husband regarding its amount, and then [the judge] adjudicates for her 
regarding the maintenance of what [period] has passed [without 

maintenance]. 1 
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If the husband dies after what was adjudicated against him regarding the 
maintenance, and a few months have passed [after his death], the [payment 
of] maintenance ceases. 
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If he gives her advance maintenance for a year, then later dies, nothing is 
taken back from her, but Muhammad, may Allah have mercy on him, said 
that the maintenance of whatever has passed is reckoned up as hers, and 

whatever remains is for the husband. 



When a slave marries a free woman, her maintenance is a debt upon him, 
for which he [may be] sold. 
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When a man marries a slave-woman, and her master lodges her in a house 
with him [the husband], then her maintenance is due upon [the husband], but 
if he does not lodge her, then there is no maintenance for her due from him 
[the husband]. 


The maintenance of minor children is due from the father; no-one shares 
with him in that, just as no-one shares with him in the maintenance of the 
wife. 
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If the minor is breastfeeding, it is not incumbent upon the mother to 
breastfeed him, and the father hires someone for him who breastfeeds him 
with her. If he hires her to breastfeed [his wife’s] child and she [the 
breastfeeding woman] is [another] wife of his, or a divorced wife of his in 
‘iddah, it is not permitted. It is permitted for him to hire [the divorced wife] 
to breastfeed [the child] when her ‘iddah has ended. 
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If the father says, “I will not hire [the mother of the child],” and he brings 
someone else, and the mother consents to the same wages as that of the 
stranger, 9 the mother is more deserving to [breastfeed], but if she asks for 
more, the husband is not compelled to pay it. 
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The maintenance of a minor is obligatory upon his father even if he is of a 
different religion, just as the maintenance of the wife is obligatory upon the 
husband even if she is of a different religion. 



CUSTODY 
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If separation between the spouses occurs, the mother has more right to 
[custody of] the child. If the mother is not there, then the maternal 
grandmother has more right than the paternal grandmother. If [the child] does 
not have a maternal grandmother, then the paternal grandmother has more 
right than sisters. If, there is no grandmother, then sisters have more right 
than paternal aunts and maternal aunts. 
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The full sister has priority [to the custody of the child], then the uterine 
sister, then the consanguine sister, then maternal aunts have more right than 
paternal aunts. They descend [in order of priority] just as the sisters 
descend. 8 Then paternal aunts [have custodial rights of the child and they] 
descend, likewise. 
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Out of these [women], whoever gets married, her custodial rights lapse, 
except the maternal grandmother when her husband is the paternal 



grandfather. 
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If the child has no woman from his family [for his custodianship] and the 
men dispute over him [regarding custodial rights], then the one who has the 

most right is the closest of them in agnatic relationship (‘ asabah ). 


aJ ^3 J5 Ij 


OpJj JP u f 


^JV> SjJ-Ij fi \j 


J j C -^J J 


The mother and the maternal grandmother have more right to the [custody 
of the] boy, until he can eat by himself, drink by himself, dress himself and 
wash himself after using the toilet, and of the girl until she begins to 
menstruate. 
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Women other than the mother and the maternal grandmother, have more 
right to [custody of the] girl until she reaches the age of [sexual] desire. 

\jljll j ^ CJbA \i\ jJjll ^3 U*^ 

[With regards to] the slave-woman, when her master sets her free, and the 
mother of her master’s child (umm al-walad ), when she is set free, is with 

respect to the child like a free woman. 81 

Before being set free, the slave-woman and the mother of her master’s 
child ( umm al-walad ) have no right to [the custody of] the child. 
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The woman of the People of the Book living under Islamic governance 
(dhimmi) has more right to her Muslim child as long as he has not come to 
comprehend the religions, or it is feared for him that he becomes intimate 







with disbelief ( kufr ). 
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It is not permitted for the divorced woman to decide to take her child out 
of the city, unless she takes him to her [own] country, and it was [that 
country] in which the husband had married her. 
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It is incumbent upon the man to spend upon his parents, his grandfathers 
and his grandmothers when they are poor, even if they are of a different 
religion. 
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Maintenance is not obligatory along with difference in religion, except for 
the wife, parents, grandfathers, grandmothers, the child and grandchild. 
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No-one shares with the child in the maintenance of his parents. 
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Maintenance is incumbent [to be given] to any un-marriageable relative 
(dhu rahm mahram ) of his when [that un-marriageable relative] is: 

1. A minor and needy, 

2. [When] she is major and needy, 

3. A chronically ill male, or 

4. A needy blind male. 
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That [maintenance] is incumbent according to the ratio of the [shares] of 
inheritance. 
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Maintenance of a major daughter and [of] the chronically ill son is 
incumbent upon their parents in thirds; from the father, two-thirds, and one- 
third from the mother, but their maintenance is not obligatory if there is 
difference in religion. 

[Maintenance] is not incumbent upon the needy person. 
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When there is property belonging to an absent son, the maintenance of his 
parents is adjudicated to come from it. If his parents sell his [movable] 
property for their maintenance, it is permitted, according to Abu Hanlfah, 
may Allah have mercy on him, but if they sell his real estate, that is not 
permitted. If there is property belonging to an absent son in the care of his 
parents, and they spend of it, they are not liable [to recompense him], and if 
there is property belonging to him, which is in the care of a non-relative, and 
he spends it on [the parents] without the authorisation of the judge, [the non- 
relative] is liable [to recompense him]. 
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When the judge adjudicates maintenance for the child, the parents and for 
un-marriageable relatives (dhu rahm mahrams ), and a period [of time] passes 
[with non-payment], it lapses [as an obligation], unless the judge authorises 
them to buy on credit against him. 
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It is [incumbent] upon the master to spend upon his slave and his slave- 
woman. If he refuses to do so and they have some earnings then they earn 
and spend out of [those earnings], but if they have no earnings, [then] the 
master is compelled to sell them. 




‘ITAQ - SETTING FREE 982 
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The adult, sane free man’s setting free takes effect in his property. Thus, if 
he says to his slave, or to his slave-woman: 

1. “You are free,” 

2. “...setfree,” 

3. “...‘atTq (set free),” 

4. “...freed,” 

5. “I have freed you,” or 

6. “I have set you free,” 

then he [or she] is free, whether the master intended setting [them] free or 
not. 983 
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Likewise, when he says: 

1. “Your head is free,” 

2. “Yourneck...,” 

3. “Your body...,” or 

4. He says to his slave-woman, “Your vagina ( farj ) is free.” 
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If [the master] says, “I have no ownership over you,” and by that he 


intends freedom, [the slave or slave-woman] is set free, but if [the master] 
does not intend [freedom, then] they are not set free. Likewise, all statements 
that imply setting free [depend on the intention]. 
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If he says, “I have no authority over you,” and he intends setting free by 
that, [the slave or slave-woman] is not set free. 
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When [the master] says, “This is my son” and sticks to that [statement], or 
he says, “This is my freed slave ( mawla ),” or “O my freed slave ( mawla ),” 
[then the slave] is set free. If, however, [the master] says [to the slave], “O 
my son,” or “O my brother,” he is not set free. 
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If he says, regarding a slave the like of whom could not be born to 
someone like him, 84 “This is my son,” he is set free, according to Abu 
Hanlfah, may Allah have mercy on him, but according to Abu Yusuf and 
Muhammad, may Allah have mercy on them, he is not set free. 
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If he says to his slave-woman, “You are divorced,” intending by that 
freedom, she is not set free. 
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If he says to his slave, “You are like a free man,” he is not set free, but if 
he says, “You are nothing but a free man,” he is set free. 
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When a man acquires ownership of an un-marriageable relative (dhu rahm 
mahram ) [as a slave], he is set free [unconditionally]. 985 
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When a master sets a part of his slave free, he is set free in that part, and 
he works for the remainder of his [own] value for the master, according to 
Abu Hanlfah, may Allah have mercy on him. 3 They, 98 may Allah have 
mercy on them, however, said that he is set completely free. 
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When the slave is [shared] between two partners and one of the two sets 
his [own] share [of the slave] free, he is free. If [the partner who set him free] 
is [financially] well-off, then his partner has a choice: 

1. If he wants, he may set [the slave] free, 

If he wants, he may take compensation from his partner according to 
the value of his share, or 

3. If he wants, he may demand work from the slave. 
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If, however, [the partner] who set him free is in difficult [financial] 
circumstances, then the partner has a choice: 

1. If he wants, he may set his [own] share [of the slave] free, or 

2. If he wants, he may demand work from the slave. 

This is according to Abu Hanlfah, may Allah have mercy on him. 
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Abu Yusuf and Muhammad, may Allah have mercy on them, said that 
[the partner who did not set the slave free] is not entitled to anything except 
compensation if [the partner who set the slave free is] well-off, and work 








[from the slave] if [the partner who set the slave free is] in [financial] 
difficulty. 
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If two men buy the son of either of the two, and likewise if they inherit 
him, the share of the father is set free and there is no compensation for him, 
but the [other] partner has a choice: 

1. If he wants, he may set his [own] share free, or 

2. If he wants he may demand work from the slave. 
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When each of the [two] partners testifies against the other regarding the 
freedom [of the slave], 8 the slave works for both of them, according to their 
share [in him], be they [financially] well-off or in difficulty, according to 
Abu Hanlfah, may Allah have mercy on him, but they, 8 may Allah have 
mercy on them, said that: 

1. When both of them are well-off, there is no work [on the slave], but 

? If they are both in [financial] difficulty, he works for both of them, 
and 

If one of the two is well-off and the other is in difficulty, [the slave] 

3. works for the one who is well-off and not for the one who is in 
[financial] difficulty. 
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Whoever sets his slave free for the Face of Allah, exalted is He, or [even if 
he sets him free] for Shaytan or for an idol, he is set free. 
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The liberation [of a slave] by a coerced or intoxicated person takes effect. 
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When one attaches the act of setting free to ownership or [to] a condition, 
it is valid, just as it is valid in [the case of] divorce. 
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When the slave of a belligerent ( harbT) leaves enemy territory (dar al- 
harb ) [to come] to us as a Muslim, he is set free. 
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When someone sets a pregnant slave-woman free, she is set free and her 
foetus is [also] free, but if he sets the foetus free only, it is set free but the 
mother is not set free. 
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When someone sets his [own] slave free against property and the slave 
accepts, he is set free. Thus, when he accepts, he becomes a free man and the 
[payment of] property is binding upon him. If [the master] says, “If you pay 
me a thousand, you will be free,” it is valid; the [payment of] property 
becomes binding upon [the slave, if he accepts the deal], and he becomes an 
authorised slave ( ma’dhun ). Thus, if he presents the property, the judge 
(hakim) compels the master to take it and set the slave free. 
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The child of the slave-woman from her master 990 is [born] free, but her 
child from her husband is owned by her master and the child of the free 


woman from a slave is [bom] free. 




TADBlR - SETTING FREE A SLAVE ON THE 

DEATH OF THE MASTER 
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When the master says to his slave [or slave-woman]: 

1. “When I die, you will be free,” 

2. “You are free after my passing away,” 

3. “You are mudabbar,” or 

4. “I have made a mudabbar of you,” 

he has become a mudabbar; selling him and giving him away as a gift is 
not allowed, but the master may seek his services and hire him out. 
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If she is a slave-woman, he may have sexual intercourse with her and he 
may [also] marry her [to someone]. 
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When the master dies, the mudabbar is set free from a third of his 
property, if he can be extracted from the third. If, however, [the deceased 
master] has no property other than [the mudabbar], he works for two-thirds 

of his [own] value. If the master was in debt, [the mudabbar] works for 
[the amount of] his [own] full value, for the creditors of [the master]. 
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The child of the woman who is to be set free on the death of her master 
(mudabbarah) is [also] set free on the death of the master (mudabbar). 
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If [the master] attaches the act of setting the slave free on his death 
(i tadbir ) to a description, for example, he says: 

1. “If I die due to this illness of mine,” 

2. “... in this j ourney of mine, ” or 

3. . .in such-and-such an illness,” 

then he is not a [real] mudabbar, and he can be sold. 
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If the master dies according to the description which he mentioned, [the 
slave] is set free, just like a slave set free on the death of his master would be 
set free. 
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ISTlLAD - BEARING THE CHILD OF THE 

MASTER 
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When a slave-woman gives birth [to a child] from her master, she 
becomes the mother of his child (umm al-walad ); it is not permitted for him 
to sell her nor to transfer her in ownership. He may, however, have sexual 
intercourse with her, avail of her services, hire her out and marry her away. 
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The paternity of her child is not established unless the master 
acknowledges it. Then, if she bears a child after that, his paternity of it is 
established without acknowledgement. And, if he denies it, it is [legally] 
negated by his statement [of denial]. 
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If he marries her away and she bears a child, then it comes under the 
[same] ruling as its mother. 

When the master dies, she is set free from all the property. If the master 
was a debtor, working for the creditors is not binding upon her. 
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When a man has sexual intercourse with the slave-woman of someone 
else, in marriage, and she gives birth from him, then later he acquires 
ownership of her, she becomes an umm al-walad to him. 
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When a father has sexual intercourse with his son’s slave-woman and she 
bears a child, and he claims it, his paternity is established and she becomes 
his umm al-walad; her price will be due upon him, but [the payment of] her 

compensatory dowry (‘ uqr ) 8 or the price of her child will not be due from 
him. 
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If the paternal grandfather [of the master] has sexual intercourse with her, 
with the existence of the father [of the master], his paternity is not 
established, but if the father is deceased, the paternal grandfather’s lineage is 
established, just like the father’s paternity. 
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If the slave-woman is [shared] between two partners, and she bears a 
child: 

If either of the two claims it, his paternity is established, she becomes 
his umm al-walad, and half her compensatory dowry and half her 
value is due [as payment] from him, but there is nothing due from him 
[as liability] for the value of her child; 

If both of [the partners] claim it together, paternity is established to 
both of them, and the slave-woman becomes an umm al-walad to 
them both, each of the two is [liable for] half her compensatory 

2. dowry, they clear their property for the other equally. The son 

inherits from each of the two the full inheritance [share] of a son, 1000 
both of them inherit from him the [equivalent] inheritance of one 

father. 1001 
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When the master has sexual intercourse with the slave-woman of his slave 
who has contracted with him to purchase his freedom ( mukatab ), and she 
bears a child, and he claims it: 

If the slave who has contracted to purchase his freedom ( mukatab ) 
confirms him [in that], his [the master’s] paternity is established and 
[the payment of] her compensatory dowry is due from him as well as 
the value of her child, but she does not become his umm al-walad; 

If the slave who has contracted to purchase his freedom ( mukatab ) 

2. denies his [the master’s] paternity, his paternity of him [the child] is 
not established. 
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AL-MUKATAB - THE SLAVE WHO CONTRACTS 

TO PURCHASE HIS FREEDOM 
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When a master makes his slave or his slave-woman a mukatab upon [the 
payment of] property which he stipulates for them, and the slave [or slave- 

woman] accepts that contract, he [or she] becomes a mukatab. , [ 
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It is permitted to stipulate the [payment of] the property immediately, it is 
[also] permitted to delay it, and [to pay it] in instalments. 





The contract for a minor slave to purchase his freedom is permitted when 
he comprehends [the acts of] buying and selling. 
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When the contract for the slave to purchase his freedom ( kitabah ) is valid, 
the slave who has contracted to purchase his freedom ( mukatab ) goes out of 
the possession of the master, but does not leave his ownership. It is permitted 
for him to sell, buy and travel, but it is not permitted for him to marry unless 
the master gives him permission. He may not give anything as a gift or in 
charity except something slight, and neither is he to act as a surety [for 




anyone]. If a child is born to him from his slave-woman, it enters into his 
contract to purchase his freedom ( kitabah ); its [legal] ruling is just like the 
ruling of its father and its earnings are [also] his. 
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If a master marries off his slave to his [own] slave-woman, then later 
gives them both contracts to purchase their freedom, * and she bears him a 
child, it enters her contract to purchase her freedom, and its earnings are hers. 
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If the master has sexual intercourse with his slave-woman who has 
contracted to purchase her freedom ( mukatabah ), the compensatory dowry 
( ‘uqr ) is binding upon him. If he harms her or her child, the [payment of] 

damages [or retaliation against him] is binding upon him, and if he 
destroys any of her property, he owes it [to her]. 
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When the slave who has contracted to purchase his freedom buys his 
[own] father, or his [own] son, they are comprised in his contract to purchase 
his freedom. If he buys the slave-woman who is the mother of his child (umm 
al-walad ) together with her child, her child is comprised in the contract to 
purchase his freedom, and selling her is not permitted for him. If he buys an 
un-marriageable relative (dhu rahm mahram ) who has no relationship of 

birth 8 to him, according to Abu Hanlfah, may Allah have mercy on him, 
they are not comprised in his contract to purchase his freedom. 
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When the slave who has contracted to purchase his freedom ( mukatab ) is 
unable [to pay] an instalment, the judge (hakim) should look into his 
circumstances: 

If he is owed [a] debt whose discharge he is seeking, or some property 

1. is to come his way, then [the hakim ] should not hurry in declaring him 
insolvent ( ‘ajiz), but allow him two or three days; 

If he has no resort [to anything] and the master demands declaration 

2. of his insolvency, the judge declares him insolvent and repeals the 
contract for the slave to purchase his freedom ( kitabah ). 

C. 
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Abu Yusuf, may Allah have mercy on him, said, “He should not declare 
him insolvent until two successive instalments are due from him.” 

When the slave who has contracted to purchase his freedom ( mukatab ) 
becomes insolvent, he returns to the [legal] ruling of slavehood, and whatever 
earnings he has in his [own] possession are his master’s. 
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When the the slave who has contracted to purchase his freedom dies and 
he has some property, the contract to purchase his freedom is not rescinded. 
Whatever is due from him is discharged from his property and it is ruled that 

he was set free during the last part of his life. Whatever remains is 
inheritance for his heirs, and his children are set free. 
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If he did not leave [enough] to settle [the contract], and he leaves behind 



one child who was born during the [period of] the contract to purchase his 
freedom, he is to work for his father’s contract’s instalments. So, when he has 
paid [the complete dues], we rule the setting free of his father before his 
death, and the child is [also] set free. 
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If he leaves a child whom he had bought during the [period of] the 
contract to purchase his freedom, it is said to him, “Either you pay the 
contract [dues] to purchase [your] freedom immediately, or you will be 
returned to slavery.” 
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When a Muslim makes a contract for his slave to purchase his freedom 
with: 

1. Wine, 

2. Swine, or 

3. For the value of the slave [himself], 

the contract to purchase his freedom is invalid. But, if [the slave] furnishes 
the wine, or swine, he is set free and it is binding upon him to work for his 
value which shall not decrease from the specified [amount], but it may 
increase. 1011 
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If he gives him a contract to purchase his freedom for an unspecified 
animal, the contract ( kitabah ) is permitted. 
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If he gives him a contract to purchase his freedom for a garment, the type 
of which is not mentioned [in the contract], it is not permitted, and [even] if 
he furnishes it, he is not set free. 
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If he gives two of his slaves a contract to purchase their freedom in one 
contract for a thousand dirhams, if both of them pay, they are both set 
free, but if both of them are insolvent, they are both returned to 

slavehood. 
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If he gives them a contract to purchase their freedom on [the condition] 
that each of them is responsible for the other, the contract is permitted; 
whichever of the two pays, they are both set free, and he resorts to his partner 
for a half of what he [himself] has paid. 
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When a master sets his slave who has contracted to purchase his freedom 
free, he is set free with [the master’s act of] manumitting [him], and the 
[payment of the] property of the contract is waived. 




When the master of the slave who has contracted to purchase his freedom 
dies, the contract for the slave to purchase his freedom is not rescinded. 
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And it is said to [the slave who has contracted to purchase his freedom], 
“Pay the property to the heirs of the master according to its instalments.” If 
any of the heirs set him free, his being set free is not executed, but if all of 
them set him free, he is set free and the [payment of] the property of the 
contract is waived. 


On the Umm al-Walad and Mudabbar being Mukatab 
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It is permitted if the master gives a slave-woman who is the mother of his 
child (umm al-walad ) a contract to purchase her freedom. Then, if the master 

dies, the property of the contract is waived. 
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If his slave-woman with the contract to purchase her freedom gives birth 
by him, then she has an option: 

If she wants she may continue with the contract to purchase her 
freedom, or 

She may declare herself insolvent and become a slave-woman who is 


1. 


2 . 


the mother of his child (umm al-walad ). 
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If he gives his female slave who is to be freed upon his death 
(mudabbarah) a contract to purchase her freedom, it is permitted. Then, if the 
master dies and he has no property other than her, [then] she has an option 
between: 

1. Working for two-thirds of her [own] value, or 

[For] the full property of the contract to purchase her freedom 
(kitabah). 


If he decides that his slave-woman who has contracted to purchase her 
freedom is to be set free after his death ( mudabbarah ), the act of setting her 
free after his death ( tadbir ) is valid, and she has the option: 

If she wants she may continue upon the contract to purchase her 
freedom, or 

If she wants she may declare herself insolvent and become one who is 






2. set free after his death ( mudabbarah ). 
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Then, if she remains on her contract to purchase her freedom and the 
master dies without property, she has an option: 

If she wants, she may work for two-thirds of the sum named in the 
contract to purchase her freedom, or 

Two-thirds of her [own] value, according to Abu Hanlfah, may Allah 


1. 


2 . 


have mercy on him. 
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It is not permitted for a slave who has contracted to purchase his freedom 
to set his [own] slave free upon [the payment of] property, and when he gifts 
[him] in exchange for a consideration, it is not valid. It is permitted if [the 
slave who has contracted to purchase his freedom] gives his own slave a 
contract to purchase his freedom. Then, if the second [slave] pays prior to the 
first being set free, his clientage (wa/a’) is for the first master, but if the 
second [slave] pays after the first slave who has contracted to purchase his 
freedom (mukatab) is set free, then his clientage ( wala ’) is for [the first]. 






WALA’ - CLIENTAGE 1016 
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When a man sets his slave free, and likewise when a woman sets [a slave] 
free, the clientage (wala’) of [that freed slave] is for [the master or mistress]. 
If he makes a condition that he is set loose [without wala’], then the condition 
is void. 

The clientage belongs to the person who sets [the slave] free. 
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When the slave given a contract to purchase his freedom pays off [his 
dues], he is set free and his clientage is for the master. If he is set free after 
the death of the master, then his clientage is for the heirs of the master. 

When the master dies, his slaves who were to be freed on his death 
(mudabbars) and the slave-women who are mothers of his children (ummahat 
al-awlad ) are set free, and their clientage is his. 
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Whoever acquires ownership of an un-marriageable relative (dhu rahm 
mahram ), he is set free from him, and the clientage of [the un-marriageable 
relative ( dhu rahm mahram )] is his. 
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When the slave of one man marries the slave-woman of another, and the 
master of the slave-woman sets the slave-woman free, and she is pregnant by 
the slave (i.e. her husband), she [as well as] her foetus, are [both] set free. 
The clientage of the foetus is for the master of the mother from whom it will 
never be transferred. If she gives birth to a child after more than six months 
of her being set free, then its walci’ is for the master of the mother, but then if 
the father is set free, he draws the clientage of his son and it is transferred 
from the master of the mother to the master of the father. 
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When a non-Arab marries a freed slave-woman of an Arab, and she gives 
birth to children from him, the clientage of her child is for her masters, 
according to Abu Hanlfah and Muhammad, may Allah have mercy on them, 
but Abu Yusuf, may Allah have mercy on him, said that the clientage of her 
children will be for their father because the lineage is [linked] to the fathers. 
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The clientage of being set free is [subject to] consanguine orientation 

( ta‘sTb ). Thus, if the freed slave has a consanguine inheritor in lineage, he 
is the closest to him, but if he has no consanguine inheritor in lineage, then 
his inheritance is for the one who set him free. 8 
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If the master dies, and then later the freed slave [also] dies, the inheritance 









of [the freed slave] is for the sons of his master not for his daughters. 
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Women have no clientage except: 

1. Of those whom they set free, or 

2. Those whom they set free [in turn] set free, 

Those whom they give a contract to purchase their freedom ( kitabah ), 
or 

Those whom they have given a contract to purchase their freedom [in 
turn] give a contract to purchase their freedom (kitabah), or 

5. Those they declare to be free after their death ( mudabbar ), or 

Those they declare to be free after their death [in turn] declare free 
after their death, or 

7. Who attract the clientage of someone whom they have freed, or 

[Who attract the clientage] of the freed slave of someone whom they 
freed. 
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When the master [dies and] leaves a son, and the children of another 
son, the inheritance of the freed slave is for the son [and] not for the 
grandsons, because the clientage is for the eldest. 


'M j *>y o' J* J >-j 'Hj 

£ fr 

2 'jj - y. J* A-' j' 


When a person becomes Muslim at the hands of a man and makes a treaty 
of clientage with him that he will inherit [the new-Muslim] and [also] pay on 
his behalf when he commits [an] offence, or he becomes Muslim at the hands 
of someone else and makes a treaty of clientage with him, the clientage is 
valid. 
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The legal responsibility [of the slave] is upon the master. Hence, if he 
dies and has no heir, then his inheritance is for the master, but if he does have 
an heir, then [the heir] has more right than [the master]. 
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The master may transfer the clientage from himself onto someone else as 
long as he has not acted as legally responsible for him. When he has acted 
as legally responsible for him, then he may not transfer his clientage to 
anyone else. 
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It is not [permissible] for the freed slave to enter into a treaty of clientage 
with anyone. 
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JINAyAT - OFFENCES 
Kinds of Homicide 
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Homicide is of five types: 

1. Intentional (‘ amd or ‘mens rea’), 

2. Quasi-intentional ( shibh al-‘amd ), 

3. Unintentional ( khata ’), 

4. A semblance of unintentional homicide ( ma ujriya majra al-khata’), 

5. Homicide by accidental cause ( qatl bi as-sabab). 
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Intentional [homicide] ( qatl al-‘amd ) is when one intends to strike [the 
victim] with a weapon, or with that which is a substitute weapon [used] in 

severing limb from limb, like a sharpened piece of wood, stone and fire. 
The consequence of that [action] is sin and retaliation ( qisas ), unless the heirs 
(the walls entitled to exact retaliation) forgive [him], and there is no expiation 
for it. 
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Quasi-intentional [homicide] ( qatl shibh al-‘amd ) - according to Abu 
Hanlfah, may Allah have mercy on him, is that one intends to strike with that 
which is not a weapon nor a substitute for it. They, 1 may Allah have mercy 
on them, however, said that when one strikes another with a large stone or 
with a large piece of wood, then that amounts to intentional homicide, but 
quasi-intentional homicide is when one intends to strike [the victim] with that 
which does not ordinarily kill. According to both sayings, the consequence of 
that [action] is sin and expiation, and there is no retaliation for it. There is 
[however] severe compensatory payment ( diyah mughallazah ) for it, due 
from those legally responsible (‘ aqilah ). 
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Unintentional [homicide] ( qatl al-khata’) is of two types: 

1. Mistake in purpose ( khata’ ft al-qasd ): that is when one shoots [an 
arrow or other object] at a person believing him to be game, but it was a 
human, and 

2. Mistake in act (khata’ ft al-fi‘l ): that is when one shoots [an arrow, etc.] 
towards a target and it hits a human. 






The consequence of that [action] is expiation, and a compensatory 
payment (diyah) by the group legally responsible (‘aqilah), but there is no sin 
for it. 
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That which resembles unintentional [homicide] (qatl ma ujriya majra al- 
khata’) - like a sleeping person who turns over [in his sleep] onto a person 
and kills him. The legal ruling for this [type of homicide] is the [same] ruling 
[as that] for unintentional [homicide]. 



<.4SCLa js- ^ jiU-iS"” :<_Jxiill U>lj 

aJ^SjUS' Vj tiiaui jp ^ jJ^ :^oT 4*3 ^—i)u iil 4*^-jyaj 

rt- 

Homicide by accidental cause ( qatl bi as-sabab ) - like someone who digs 
a well and the one who places a rock inside the property of another. The 
consequence of this [action], when a human perishes on account of it, is 
compensatory payment ( diyah ) upon the group legally responsible (‘ aqilah ), 
and there is no expiation for it. 


Qisas (Retaliation; lex talionis) for the Loss of Life 
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Retaliation (qisas) is obligatory for the killing of everyone the bloodshed 
of whom is to be prevented (mahqun ad-dam) forever, when someone kills 
[him] deliberately. 
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The free man is killed [in retaliation] for [the killing of] a free man, a free 
man for a slave, a slave for a free man, a slave for a slave and a Muslim for a 
person of the non-Muslims living under Muslim governance ( dhimmi ). The 
Muslim is not killed [in retaliation] for [killing] someone assured of 
temporary protection (musta’min). A man is killed for [killing] a woman, an 
adult for a minor, the sound of health for [killing] the blind and chronically 
ill. 1026 
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A man is not killed for [killing] his [own] son, nor for his slave, his slave 
who is to be set free after his death (mudabbar), his slave whom he has given 

a contract to purchase his own freedom (mukatab) or for his son’s slave. 
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Whoever inherits retaliation ( qisas ) against his [own] father, it lapses. 
Retaliation is not to be carried out except with a sword. 8 
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When a slave who has a contract to purchase his own freedom ( mukatab ) 
is intentionally killed, and 

He has no heir but the master, [the master] has the right of retaliation 
if [the mukatab] leaves no payment [for the contract of kitabah], 

If he does leave a payment [for the contract of kitabah] and his heir 
2. is someone other than the master, then [the heirs] have no right to 
exact retaliation, even if they unite with the master. 
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When a slave who has been pledged is killed, retaliation is not obligatory 
until the pledgor and the pledgee unite. 
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Whoever injures a person deliberately, and [the victim] remains 
disabled until he dies, then [the offender] is liable to retaliation. 


Qisas for the Loss of Bodily Organs 
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Whoever deliberately amputates the hand of a person from the joint, the 
hand of [the offender] is amputated, and likewise the foot, the flexible part of 
the nose and the ear. 
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Whoever strikes the eye of a person and [thereby] knocks [the eyeball 
from its socket], there is no retaliation ( qisas ) against him, but if it remains 
[in its socket] and its [sense of] sight is lost, then he is liable to retaliation. 

[As retaliation] a mirror 1034 is heated for him, some moist wool placed on his 
face and his eye made to face the [heated] mirror until its [sense of] sight 
goes. 

There is [the right of] retaliation for teeth. 
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There is retaliation in every head wound ( shajjah ) for which a 
corresponding [retaliatory wound] is possible. 
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There is no retaliation for bones other than for the teeth. 
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There is no quasi-intentional (shibh al-‘amd ) [crime] in [anything] other 
than for [taking a] life ( nafs ); it is either intentional (‘ amd ) or unintentional 

(khata’). 1035 
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There is no retaliation between a man against a woman for [anything] 
other than [taking a] life, nor between a free man and a slave or between two 
slaves. 

[The right to] retaliation is obligatory for limbs between a Muslim and a 
disbeliever. 
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Whoever amputates the arm of a man from the middle of his forearm, or 
injures him in the body cavity (ja’ifah ) and [the victim] recovers from it, 
there is no retaliation against [the offender]. 
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If the hand of the amputee was fine, and the hand of the person who 

amputated it 7 is crippled, or its fingers are defective, then the amputee has 
the option: 

. If he wants, he may sever the impaired hand and he is not entitled to 
anything other than that, or 

2. If he wants, he may take full compensation ( arsh ). 
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Whoever causes a head wound ( shajjah ) to a man and that head wound 
comprises that which is between both the sides of [his head] but it does not 
comprise that which is between the two sides of [the head of] the one who 

inflicted the head wound, 3 then the victim of the head wound ( mashjuj ) 
has the option: 

If he wants he may take retaliation according to the amount of his 

1. [own] head wound, beginning at either of the two sides [of the head] 
that he wants, or 

2. If he wants he may take full compensation (arsh). 

S\ % j juut ^ % 

There is no retaliation for the tongue nor for the penis, unless one 
amputates the head of the penis. 
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When the murderer makes an agreement with the heirs of the murder 
[victim] for [the payment of] some property, the retaliation lapses and the 
property becomes incumbent [to be paid by him], be it little or much. Thus, if 
any of the partners [to the right of retaliation] forgives the killing, or 
negotiates a settlement for his [own] share for a consideration, the right of 
retaliation for the remainder [of the heirs] lapses, and they are [only] entitled 
to their share of compensation ( diyah ). 
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When a group [of people] intentionally kill an individual, retaliation is to 
be applied to all of them. 



When an individual kills a group, and the heirs of the murdered [victims] 
appear [for their rights], he is to be killed for all of them and they are not 
entitled to anything other than that, 1040 but if [only] one of [the heirs] 
appears, [the offender] is to be killed for him [only] and the right of the 
remainder [of the heirs] lapses. 
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Against whomsoever qisas is obligatory [to be executed] and he dies, the 
retaliation lapses. 

Jojjl 

When two men amputate the hand of one man, there is no [right of] 
retaliation against either one of them, but they are each liable to a half of the 
compensatory payment (diyah). 
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If one man amputates the right hands of two men, and both of them appear 
[to claim their rights], then both of them may amputate his [right] hand, and 
[also] take a half of the compensatory payment ( diyah ) from him, which they 
divide [between] themselves in two halves. But if [only] one of the two 
appears and he amputates the hand of [the offender], then the other may 
claim a half of the compensatory payment (diyah) from him. 
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When a slave confesses to intentional homicide, then retaliation is binding 
against him. 
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Whoever deliberately shoots [an arrow, etc.] at a man, and the arrow 
passes through him and pierces another man [also] and they both die, then he 
is liable to retaliation for the first [victim], and the compensatory payment 
(diyah) for the second [victim] is due upon the group who are legally 
responsible for him (‘aqilah). 1 
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diyAt- compensatory payments for 

CRIMES 
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When a man kills [another man] quasi-intentionally ( shibh al-‘amd), then 
the group who are responsible for him (‘ aqilah ) are liable for a severe 
compensatory payment ( diyah mughallazah), and [the offender] must make 
expiation. 
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According to Abu Hanlfah and Abu Yusuf, may Allah have mercy on 
them, the compensatory payment (diyah) for quasi-intentional ( shibh 
al-‘amd) homicide is one hundred camels of four types: 
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. Twenty-five camels that are daughters of a pregnant camel, and that 
have begun their second year ( bint makhad ), 

„ Twenty-five camels that are daughters of a suckling camel, and that 
have begun their third year ( bint labiin), 

2 Twenty-five camels ready for riding and carrying loads, and that 
have begun their fourth year ( hiqqah ), and 

4. Twenty-five camels that have entered their fifth year ( jadha‘ah ). 
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Severity ( taghllz ) [in compensatory payment] is not established [in 




anything] but camels. Thus, if judgement is given [to pay] the compensatory 
payment in something other than camels, it is not [regarded as] severe 
(mughallazah). 


[With regards to] unintentional homicide ( qatl al-khata ’), compensatory 
payment for it is incumbent upon the group responsible for the person who 
committed the homicide (‘ aqilah ) and expiation is binding on the killer. 
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compensatory payment ( diyah ) in unintentional homicide ([qatl] al¬ 
ls one hundred camels of five types: 

Twenty camels that are daughters of a pregnant camel, and that have 
begun their second year ( bint makhad ), 

Twenty male camels that are sons of a pregnant camel and that are of 
one year’s age (ibn makhad ), 

Twenty camels that are daughters of a suckling camel, and that have 
begun their third year ( bint labun), 

Twenty camels ready for riding and carrying loads, and that have 
begun their fourth year ( hiqqah ), and 

Twenty camels that have entered their fifth year ( jadha‘ah ). 
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In gold, [it is] one thousand dinars, and in silver, [it is] ten thousand 
dirhams. 
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Compensatory payment (diyah) is not established except with these three 
categories, according to Abu Hanlfah, may Allah have mercy on him, but 


they, may Allah have mercy on them, said regarding that, “[It is] with 
them (camels, gold and silver) and with cows, [it] is two hundred cows; in 
goats and sheep (ghanam), two thousand goats or sheep and in clothing, two 
hundred sets of clothing ( hullah ) where each set of clothing is of two 

garments.” 1044 
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The compensatory payment ( diyah ) for a Muslim and [for] a non-Muslim 

living under Muslim governance ( dhimmT) is the same. For [taking] life 
[there] is [payment of] the compensatory payment. 

Organs of the Human Body of which there is Only 
One 

For the cartilage of the septum [there] is [payment of] the 
compensatory payment, 

For the tongue [there] is [payment of] the compensatory payment, 

For the penis [there] is [payment of] the compensatory payment, 

For the intellect, when one strikes someone’s head and his intellect 
goes, [there] is [payment of] the compensatory payment, 

For the beard, when it is shaven and does not grow [again], [there] is 
[payment of] the compensatory payment, and 

For the hair of the head [there] is [payment of] the compensatory 
payment. 

Organs of the Human Body that Exist in Pairs 1046 
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I For both of the eyebrows [there] is [payment of] the compensatory 
payment, 

For both of the eyes [there] is [payment of] the compensatory 
payment, 

For both of the hands [there] is [payment of] the compensatory 
payment, 

For both of the feet [there] is [payment of] the compensatory 
payment, 

For both of the ears [there] is [payment of] the compensatory 
payment, 

For both of the lips [there] is [payment of] the compensatory 
payment, 

For both of the testicles [there] is [payment of] the compensatory 
payment, 

For both of the breasts of a woman [there] is [payment of] the 
compensatory payment, and 

for each of these parts [there] is [payment of] half the compensatory 
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payment. 
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Organs of the Body, or other Essential Parts, of 
which there are More than Two 
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For the eyelashes of both eyes [there] is [payment of] the 

1. compensatory payment, whilst for each of them [there] is [payment 
of] a quarter of the compensatory payment, 

For each of the digits of both hands and of both feet there is [to be 

2. paid] a tenth of the compensatory payment, all of the digits are 
[deemed to be] the same, 

For each digit in which there are three joints, 18 for each of them 


3 . 



there is a third of the compensatory payment of the [full] digit, 

For that [digit] which has two joints, 104 for either of the two [joints] 
there is due a half of the compensatory payment of the digit. 
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For each tooth there are due five camels [as compensatory payment], and 
the incisors and the molars are all [deemed to be] the same. 











Whoever strikes an organ [of the body] and he removes its [functioning] 
capacity, then for it there is due one full compensatory payment, just as if he 
had amputated it, such as the hand when it is crippled, and the eye when its 
[sense of] sight goes. 


Compensatory Payment for Wounds 
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There are ten kinds of head wound ( shajjah ): 

1 Where the skin is ruptured but no bleeding occurs (harisah or 
khafifah), 

2. Skin is ruptured and blood emerges but does not flow ( damVah ), 

3. Skin is ruptured and bleeding occurs ( damiyah ), 

. Cutting or incising the flesh without exposure of the bone 
( badi‘ah ), 

5. Lacerating the flesh ( mutalahimah ), 

6. When the wound touches the pericranium ( simhaq ), 

7. Exposing the bone but without fracturing it ( mudihah ), 

8. Fracturing the bone but without dislocation ( hashimah ), 

9. Fracture and dislocation of the bone ( munaqqilah ), 

10 Fracturing the skull and the wound touches the membrane of the 
brain ( ammah ). 
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For exposing the bone but without fracturing it ( miidihah ) there is 
retaliation, if it was intentional, and there is no retaliation for the remainder 
of head wounds. 




For whatever is less than a wound exposing the bone but without 
fracturing it ( miidihah ) there is the ruling of an honest person. 
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For exposing the bone but without fracturing it ( miidihah ), if it was 
[committed] unintentionally, there is a half of a tenth of the [full] 
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compensatory payment. 
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For fracturing the bone but without dislocation ( hashimah ) [there] is [due 
payment of] a tenth of the compensatory payment. 
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For fracture and dislocation of the bone ( munaqqilah ) [there] is [due 
payment of] a tenth plus a half of a tenth of the compensatory payment. 
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For fracturing the skull and a wound that touches the membrane of the 
brain ( ammah ) [there] is [due payment of] a third of the compensatory 
payment. 
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For a wound which penetrates into the inside [whether through the chest, 
belly, back or sides] (ja’ifah ) [there] is [due payment of] a third of the 
compensatory payment. If it pierces [through to the other side], then that is 

two ja’ifah wounds, for which [there] is [due payment of] two-thirds of 
the compensatory payment. 



Compensatory Payment for 
Amputation/Dismemberment 
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For [all] the fingers of [one] hand [collectively] [there] is [due payment 
of] a half of the compensatory payment. 
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Then, if someone cuts them off along with the palm [of the hand], then 
[there] is [due payment of] a half of the compensatory payment, but if he cuts 
them off along with half of the forearm, then for the fingers and the palm 
[together] [there] is [due payment of] a half of the compensatory payment, 
and for the excess there is the judgement of an honest person. For any 
additional finger there is [also] the ruling of an honest person. 
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For the eye of a minor, his tongue and his penis, when its soundness is not 
known, there is the ruling of an honest person. 



Whoever wounds a man exposing the bone but without fracturing it 
(mudihah) and his intellect is lost, or the hair of his head [is lost], the 
compensation ( arsh ) for mudihah will render into [the full] compensatory 
payment. If his [sense of] hearing, his sight or his speech perish, then [the 
liability for] the compensation (arsh) for mudihah will be upon him, plus the 

compensatory payment (diyah). 
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Whoever cuts a finger of a man off and the other [finger] next to it is 
crippled, then for both of them is compensation ( arsh ), and there is no 
retaliation for it, according to Abu Hanlfah, may Allah have mercy on him. 
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Whoever breaks the tooth of a man and another one grows in its place, the 
[right of] compensation lapses. 
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Whoever wounds a man and the wound heals in such a way that no sign of 
it remains, and the hair has grown [again], the [right of] to compensation 
(arsh) lapses, according to Abu Hanlfah, may Allah have mercy on him, but 
Abu Yusuf, may Allah have mercy on him, said that [the offender] is liable to 
pay compensation (arsh) for the pain [caused to the victim], and Muhammad, 
may Allah have mercy on him, said [that he is liable for] the doctor’s 
charges. 
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Whoever inflicts a wound on a man, [the offender] is not retaliated against 
until it is healed. 


Compensatory Payment for Homicide and the 
Legally Responsible Group (‘ Aqilah) 


3 
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Whoever cuts the hand of a man off by mistake, then later kills him by 
mistake prior to the recovery of the wound, [full] compensatory payment 
(diyah) is due from him and the compensation (arsh) for the hand lapses. If 
[the wound] heals, and then later [the offender] kills him, he is due [to pay] 
two compensatory payments (diyah); one compensatory payment for the life 



and one compensatory payment for the hand. 
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Every intentional homicide ([ qatl ] al-‘amd ) for which retaliation lapses 
due to doubt ( shubhah ), the compensatory payment is [taken] from the 
property of the murderer, and every compensation ( arsh ) which is incumbent 
because of [compounding] a negotiated settlement or confession is [taken] 
from the property of the killer. 
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When a father intentionally kills his son, compensatory payment is [taken] 
from his property within three years. 8 
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Every offence to which the offender confesses is [a liability paid] from his 
[own] property and it is not assigned to the group responsible for him 
(‘ aqilah ). 
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The intentional [killing] by a minor or insane person is [regarded as] being 
unintentional (khata ’), and for it there is compensatory payment due from the 
group responsible for him (‘aqilah). 
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Whoever digs a well in the passageway of Muslims, or places a rock 
[there], and a person perishes due to it, then his compensatory payment is due 
from the group responsible (‘aqilah) for [the offender]. If an animal perishes, 
then its compensation is from the property of [the offender]. 
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If one makes an aperture or a gutter 10 towards a [public] passage, and it 




falls on top of a person and he perishes, then his compensatory payment is 
due from the group responsible (‘ aqilah ) for him. 

There is no expiation due the digger of the well, or [on] the one who 
places a rock [in the property of someone else]. 

Whoever digs a well in his [own] property and a person perishes in it is 
not liable. 


Offences by Riding Animals 
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The rider [of a mount] is responsible for whatever the mount tramples on, 
[for] whatever it knocks with its foreleg or [for] whatever it chews [with its 
mouth], but he is not liable for what it touches with its hind legs or with its 
tail. If it defecates or urinates in the path and a person perishes because of it, 
[the rider] is not liable. 
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The driver is responsible for whatever [the mount] touches with its 
foreleg, or [with] its hind leg, and the man who leads [animals by a halter] is 
responsible for what [the mount] touches with its foreleg, [but] not the hind 
leg. 
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Whoever leads a caravan is responsible for whatever it tramples on. If he 
has a driver with him, then the liability falls upon both of them. 


Offences by Slaves 
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When a slave commits an offence unintentionally, it is said to his master, 
“Either: 

1. You hand him over for that [offence], or 

2. You ransom him.” 
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If [the master] hands him over, the person responsible ( wall) for [seeking 
redress] for the offence acquires ownership of him. If [the master] ransoms 
him, he ransoms him with the compensation ( arsh ) for [the offence]. 


If [the slave] returns and offends again, the legal ruling of the second 
offence is [the same as] the legal ruling of the first. 
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If he commits two offences, it is said to his master, “Either: 

You hand him over to the persons responsible ( wall) for [seeking 
1. redress] for the two offences, who divide him according to the 
amount of their rights, or 

„ You ransom him with compensation (arsh) for each of the two 
[offences].” 
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If the master frees him unaware of the offence, the master is liable for the 
lesser of his value or the compensation (arsh) for [the offence]. 


If he sells him, or frees him, after coming to know of the offence, [the 
payment of] compensation (arsh) is incumbent upon him. 
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When a slave who is due to be freed on the death of his master 
(mudabbar), or a mother of her master’s child (umm al-walad), commit an 
offence, the master is liable [to pay] the lesser: their value or the 
compensation ( arsh ) for [the offence]. 
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If they commit another offence, and the master had already paid their 
value to the first person responsible (wait) [for the first offence] due to a legal 
decision, then there is nothing [as liability] upon him. The person responsible 
(wall) for [seeking redress] for the second offence pursues the person 
responsible ( wall) for [seeking redress] for the first offence and shares with 
him in what he has taken. If the master had paid the value without a legal 
decision, then the person responsible ( wall) [for the second offence] has a 
choice: 

1. If he wants, he may seek redress from the master, or 

If he wants, he may seek redress from the person responsible (wait) 
for [seeking redress] for the first offence. 


Leaning Walls and Killing Slaves 
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When a wall leans over the path of Muslims, and its owner is demanded to 
demolish it, and [the demand] has been witnessed, and he does not demolish 
it within a period in which he could have demolished it, until it falls, he is 
liable for whatever perishes due to it, be it of life or [of] property. 
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It is the same whether a Muslim demands its demolition or a non-Muslim 







living under Muslim governance ( dhimmi ). 
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If it leans towards the house of a man, then the demand [for its demolition 
or reparation] is only vested in the owner of the house. 
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If two horse-riders 1062 collide and both of them die, then the group 
responsible (‘ aqilah ) for each of the two is responsible for [payment of] the 
compensatory payment for the other. 
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When a man kills a slave unintentionally, he is liable for his value, and it 
shall not exceed ten thousand dirhams. If his value was ten thousand dirhams 
or more, judgement is given against him for ten thousand less ten. [With 
regards to] the slave-woman, when her value exceeds the [amount of] 
compensatory payment ( diyah ), five thousand less ten is incumbent. 4 
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For the hand of a slave there is due a half of his value, and it shall not 
exceed five thousand less five. 
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All that which is taken into account in the compensatory payment for a 
free man, it is [also to be] taken into account in the value of the slave. 

SjJJtj ( 5 > Ad *5 L> oi 3 \i l\ ja\ lit j 

j i.ALfllS"' AO A*p3 OU> b>- AXfiJl jti (AjjJl jbP- s- Sy'!> 

Ii^jq 4x2) i vi-jLs jl j *5c-JLs ^ aJJI 







When a man strikes the belly of a woman and she miscarries the 
foetus, then he is liable for ghurrah; ghurrah is a half of the tenth of the 
compensatory payment ( diyah ). If she delivers it alive, and then later it 
dies, there is full compensatory payment (diyah) for it. If she delivers it 
stillborn, then later the mother dies, compensatory payment and ghurrah are 
[both] due upon him. If she dies, then later delivers it stillborn, there is 

nothing for the [delivered] foetus [as liability]. 8 
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Whatever is incumbent for the foetus [as compensation] is for his heir. 
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[With regards to] the foetus of a slave-woman, when it is a male, 

[compensatory payment (diyah) is] a half of the tenth of its value if it was 
alive, and a tenth of its value if it is a female. 
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There is no expiation for [the death of] a foetus. 
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The expiation in quasi-intentional (shibh al-‘amd) and unintentional (al- 
khata ’) [homicide] is to free one Muslim slave, and if he is not found, then to 
fast two months consecutively [as expiation], but feeding [the needy] is not 
sufficient for it. 
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QAS Am AH - COMPURGATION BY OATH 
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When someone is found slain in a locality and it is not known who killed 
him, fifty men, whom the heir [of the slain man] (wait) chooses, are made to 
swear an oath: “By Allah! We did not kill him and neither do we know of his 
killer.” 

When [after] they have sworn, compensatory payment ( diyah ) is adjudged 
to be due from the people of the locality. 

The heir [of the slain man] (wait) is not required to swear [the oath] nor is 
he adjudicated against with [respect to] the offence, even if he does swear 
[the oath]. 
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If any of them refuse [to swear the oath], he is taken into custody until he 
swears. 
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If the people of the locality do not complete [the quorum of fifty], the 
oaths are repeated amongst them until they complete fifty oaths. 
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Minors, the insane, women and slaves are not included in the 
qasamah. 
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If a dead [body] is found, and there is no sign upon it, there is no 
qasamah or compensatory payment (diyah) [for it], and likewise if blood is 
pouring from his nose, his behind or [from] his mouth. If, however, [the 
blood] is emerging from his eyes or his ears, then he has been killed. 
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When a slain person is found on a mount which a man was driving, then 
compensatory payment ( diyah ) is due from the group legally responsible for 
him (‘ aqilah ) not from the people of the locality. 
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If the slain person is found in the house of a person, the qasamah is due 
from [the occupier of the house] and compensatory payment (diyah) is due 
from the group legally responsible for him (‘aqilah). 

aUI J\ jop iJiUl ** j jlCjl Vj 

* ** 

^ jh ‘Oi J®' J* ‘ 


Lessees shall not enter the qasamah with [the presence of] landlords, 
according to Abu Hanlfah, may Allah have mercy on him. It is due from 
the original authorised settlers (ahl al-khittah) and not buyers, even if 
[only] one of them remains. 





If the slain person is found on a boat, the qasamah is due from whomever 
is embarked [on it] and the boatmen who are in it. 

IgLai ^p 2>sL~2]\i 4jt£- ^ Jk>-j j\ j 

If he is found in a locality’s mosque, the qasamah is due from the 
inhabitants of that locality. 

ja^jp 

If he is found in a congregational (jdmi‘) mosque, or [in] a main road, then 
there is no qasamah in it, and the compensatory payment (diyah) is due from 
the public treasury (bayt al-mal). 
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If he is found in the wilderness where there is no building close by, then 
he is not to be retaliated for and it goes uncompensated ( hadar ). If he is 
found between two villages, [the qasamah] is due from the closer of the two. 
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If he is found in the middle of the [River] Euphrates and water is 

flowing over him, then he is not to be retaliated for and it goes 
uncompensated. If he is held to the bank [of the river], then he is [the 
liability] of the closest of the villages to that place. 
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If the heir [of the slain] (wait) accuses one specific person of the people of 
the locality with murder, the qasamah does not lapse from [the other people 
of the locality], but if he claims [the murder] against someone other than [the 
locals], qasamah lapses from them. 
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When the oath-taker says, “So-and-so killed him,” he is made to swear an 
oath: “By Allah! I did not kill [him] and neither do I know of his murderer, 
other than so-and-so.” 
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When two of the people of the locality testify against a man, other than 
[the locals] that he killed him, their testimony is not accepted. 
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MA ( AQIL - PAYERS OF DIYAT /THE LEGALLY 

RESPONSIBLE GROUP 
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Compensatory payment ( diyah ) for quasi-intentional ([qatl] shibh 
al-‘amd ) and unintentional ([qat/] al-khata’) [homicide] and every 
compensatory payment that is incumbent due to homicide itself, are due 
from the legally responsible group (‘ aqilah ). 
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The ‘aqilah are the people of the register ( dTwan ) (of military 
personnel) 8 if the killer is from the people of the register; [the diyah ] is 
taken from their wages over three years. 
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If the wages are paid in more than three years, or less, it shall 
[nevertheless] be taken from them. 
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Whoever is not of the people of the register (dTwan) [of military 
personnel], then his legally responsible group (‘aqilah) are his tribe, from 
whom [diyah] is taken in instalments over three years, no one [paying] more 
than four dirhams [in total]. In each year [the payment] is one dirham and two 

daniqs [per head]. [The total payment] may be less than [four dirhams]. 
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If the tribe cannot afford that [amount], the tribe closest to them are 
merged with them and the killer will join with the legally responsible group, 
and he will be like one of them in whatever he pays. 08 
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The group legally responsible for a freed slave is the tribe of his master. 
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The person who has become a client ( mawla ) of amity ( mawaldt ), 1081 his 
master (mawla) and the tribe of [the master] pay [compensatory payment] on 
his behalf. 
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The group who are responsible (‘ aqilah ) do not undertake [the payment 

of] less than a half of a tenth 1082 of the compensatory payment, and it 
undertakes a half of the tenth or more. Whatever is less than that [amount of 

the total liability], is [taken] from the property of the offender. 18 
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The legally responsible group does not pay [compensatory payment 
(diyah)] for an offence [committed] by a slave, nor does it pay for the offence 

to which the offender confesses, unless they all confirm it. 84 They do not 
pay [compensatory payment (diyah)] for what becomes binding by negotiated 
settlement. 
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When a free man commits an offence of unintentional ([qad] al-khata’) 
[homicide] against a slave, it is [a liability] upon his legally responsible group 
(‘aqilah). 








HUDUD - PUNISHMENTS FOR CONTRAVENTION 

OF THE LIMITS 1085 


Zina - Unlawful Sexual Intercourse 
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Unlawful sexual intercourse 186 is established 8 by clear proof and 
confession. 
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Clear proof [of unlawful sexual intercourse] is that four male 

witnesses 88 testify against a man or a woman [having committed] unlawful 
sexual intercourse. 
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The Imam (leader) is to interrogate [the witnesses] regarding the unlawful 
sexual intercourse: 
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1. What is it? 

2. How was it [committed]? 

3. Where did he [or she] commit unlawful sexual intercourse? 

4. When did he [or she] commit unlawful sexual intercourse? 

5. With whom did he [or she] commit unlawful sexual intercourse? 
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When they make that clear, and they say, “We saw him having sexual 
intercourse with her in her vagina, just like a kohl stick inside a kohl jar,” the 



judge is to inquire about them and [if] they are declared honest in private and 
in public e he is to legally decide according to their testimony. 
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Confession is that a sane and adult [person] confesses against himself four 

times, in four [separate] sessions of the sessions of confession, whenever 
[the offender] confesses, the judge refuting him. When his confession is 
completed four times, the judge should question him regarding the unlawful 
sexual intercourse: what it was, how it was [committed], where he committed 
the unlawful sexual intercourse and with whom he committed the unlawful 
sexual intercourse. Thus, when he has disclosed [all] that, the hadd 
punishment is carried out on him. 
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If the person who committed unlawful sexual intercourse ( zanT) is or has 
been married ( muhsan ), he is pelted with stones until he dies. 
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He is taken out to open ground and the witnesses begin by stoning him, 
thereafter the leader (Imam), followed by [the rest of] the people. If the 
witnesses decline to initiate [the stoning], the hadd punishment lapses. 
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If the person who committed unlawful sexual intercourse had confessed, 
the leader (Imam) commences [the stoning], then [the rest of] the people. 

[When he dies after being applied the hadd punishment] he is given a 
ghusl, shrouded and prayed over. 
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If he was not married and had never consummated a marriage, and he is a 
free man, then his hadd punishment is one hundred lashes. The leader (Imam) 
shall give the order to strike him with a whip in which there is no knot, [with] 
medium strokes. His clothes are removed from him and the lashes dispersed 
over his limbs except his head, his face and his private parts ( farj ). 
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If he is a slave, his lashes are fifty [in] the same [manner]. 


Retraction by the Confessor and Witness 
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If the one who confesses [to] unlawful sexual intercourse goes back on his 
confession prior to the application of the hadd punishment to him or [even] 
during it, his retraction is accepted and he is released. 
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It is recommended for the leader (Imam) to encourage the one who is 
confessing to retract [his confession], and [that] he says to him, “Perhaps you 
[only] touched or kissed [her].” 
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The man and woman are [treated] the same in that, except that with the 
woman, her clothes are not removed except for fur and padding. 
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In the [case of] pelting, it is permitted for [a ditch] to be dug for her. 
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A master may not apply the hadd punishment to his slave or to his slave- 
woman, except with the permission of the leader (Imam). 
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If one of the witnesses retracts [his testimony] after the legal decision [has 
been issued], [but] prior to the stoning, the hadd punishment is applied to 
them, and the [the hadd punishment of] stoning lapses from the accused. 
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If he retracts [his testimony] after the stoning, the retracting [witness] 
alone is subject to the hadd punishment, and he [alone] is liable to a quarter 
of the compensatory payment ( diyah ). 

\P >AP jAA) j 


If the number of witnesses falls below four, all of them are subject to the 
hadd punishment. 
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The [conditions of] being muhsan ( ihsan ) for stoning are to be: 

1. Free, 

2. Adult, 

3. Sane, 

4. Muslim, 

5. Who has married a woman in a valid marriage, and 

Has had sexual intercourse with her when both of them had the 

characteristics of ihsan. 3 
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Lashing and stoning are not combined in [the punishment of] the 

muhsan. 

• • 




b jji Jt jjjus ^La- 

Lashing and banishment are not combined in [the punishment of] a virgin 
[male or female], unless the leader (Imam) sees that as welfare, and so 
punishes him according to what he deems appropriate. 
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When an ill person commits unlawful sexual intercourse, his hadd 

punishment being stoning, he is stoned [to death], but if his hadd 
punishment is lashing, he is not whipped until he recovers [from his illness]. 
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When a pregnant woman commits unlawful sexual intercourse, she is not 
subjected to the hadd punishment until she delivers. , 
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If her hadd punishment is lashes, then [it is not applied] until she comes 
out of her postnatal bleeding. 





When the witnesses testify of a previous hadd punishment, the execution 
of which their distance from the leader (Imam) did not hinder them, 4 their 
testimony is not accepted except in the [case of] the hadd punishment for 
unsubstantiated accusations of unlawful sexual intercourse in particular. 
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Whoever has sexual intercourse with a female non-relative in other than 
the vagina, is to be subjected to a discretionary punishment (ta ‘zTr). 
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There is no hadd punishment for someone who has sexual intercourse 
with the slave-woman of his son, or of his grandson, even if he says, “I knew 
that she was haram for me.” 
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When someone has sexual intercourse with the slave-woman of his father, 
[of] his mother or [of] his wife, or a slave has sexual intercourse with the 
slave-woman of his master and says, “I knew that she was haram for me,” he 
is to be subjected to the hadd punishment, but if he says, “I thought that she 
was halal for me,” he is not subjected to the hadd punishment. 
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Whoever has sexual intercourse with the slave-woman of his brother, or 
[of] his paternal uncle and says, “I thought that she was halal for me” is 
subject to the hadd punishment. 
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Someone to whom a woman other than his wife is conducted [in 
matrimonial fashion], and the women say, “She is your wife,” and he has 
sexual intercourse with her, there is no hadd punishment upon him, but he 
owes [the payment of] dowry. 
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Whoever finds a woman in his bed and he has sexual intercourse with her, 
then the hadd punishment is carried out upon him. 
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Whoever marries a woman to whom marriage is not lawful and has sexual 
intercourse with her, the hadd punishment is not carried out upon him. 
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Whoever comes to a woman by that location which is disapproved, 3 or 
he practices the act of the nation of [the Prophet] Lut there is no hadd 
punishment, according to Abu Hanlfah, may Allah have mercy on him, but he 

is subject to a discretionary punishment ( ta‘zTr ). They, may Allah have 
mercy on them, however, said that it is like unlawful sexual intercourse and 
he is subject to the hadd punishment. 

Whoever has sexual intercourse with an animal, there is no hadd 
punishment for him. 
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Whoever commits unlawful sexual intercourse in enemy territory (dar al- 
harb ), or in rebellious territory (dar al-baghy ), and thereafter, he comes 
out to us [Muslims], the hadd punishment is not applied to him. 

The Hadd Punishment for Consumption of Alcohol 
(Shurb) 
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Whoever drinks wine ( khamr ) and is caught while its odour is present, and 
witnesses testify against him to that effect, or he confesses while its odour is 
present, then the hadd punishment is due upon him. If he confesses after the 
departure of its odour, he is not subject to the hadd punishment. 






Whoever becomes intoxicated with date-beverage ( nabidh ) is subject to 


the hadd punishment. 
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There is no hadd punishment upon someone from whom the odour of 
wine is smelt, or [if] he vomits [wine]. 

The intoxicated [person] is not subject to the hadd punishment until it is 
known that he was intoxicated with date-beverage and [that] he drank it 
voluntarily. 


Someone is not punished with the hadd punishment until the intoxication 
has left him. 1114 


ajAj Tf- J j£j (3 a>-j 

m* 

&x>*3 1 jlS" jli 3 UjTi 


The hadd punishment for wine and intoxication for the free man is eighty 
lashes which are dispersed over his body, just as we mentioned in [the case 
of] unlawful sexual intercourse. If it is a slave, then his hadd punishment is 
forty [lashes]. 
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Whoever confesses to drinking wine and [to] intoxication, then later goes 
back [on his confession] is not subject to the hadd punishment. 

f 

Drinking [wine] is proven by the testimony of two male witnesses, or by 
his confessing once. 

The testimony of women along with the men is not accepted for 
[intoxication]. 
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QADHF - UNSUBSTANTIATED ACCUSATION OF 
UNLAWFUL SEXUAL INTERCOURSE 
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When a man accuses a muhsan man or a muhsanah woman of explicit 
unlawful sexual intercourse without substantiation, and the person accused of 
unlawful sexual intercourse ( maqdhuf) demands the hadd punishment, the 

judge (hakim) is to carry out the hadd punishment on [the accuser]. [It is] 
eighty lashes if he is a free man, which are dispersed over his limbs. He is not 
to be stripped of his clothes, except that fur and padding are removed from 
him. If he is a slave, [the hakim] lashes him forty times. 






Ihsan is that the person falsely accused of unlawful sexual intercourse 
(maqdhuf) be: 

1. Free, 

2. Adult, 

3. Sane, 

4. Muslim, and 

5. Abstaining from the act of unlawful sexual intercourse. 
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Whoever denies the lineage of someone and says, “You are not your 
father’s,” or “O son of an adulteress,” and his mother was a muhsanah who is 
dead, and the son demands the hadd punishment for her, the person who 
makes the unsubstantiated allegations of sexual misconduct is subjected to 
the hadd punishment. 
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The hadd punishment for unsubstantiated accusations of unlawful sexual 
intercourse by the deceased is only demanded by someone in whose lineage 
impairment occurs due to the unsubstantiated accusations of unlawful sexual 
intercourse [made by the offender]. 
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When the person against whom the unsubstantiated allegations are made 
is muhsan, it is permissible for his non-Muslim son and [also] his slave to 
demand the hadd punishment. 
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The slave may not demand [the hadd punishment] for his [own] master for 
unsubstantiated accusations of unlawful sexual intercourse [made] against his 
[own] free mother. 
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If someone confesses to [making] unsubstantiated accusations of unlawful 
sexual intercourse, and then later retracts [it], his retraction is not accepted. 
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Whoever says to an Arab, “O Nabatean” is not subject to the hadd 
punishment, and whoever says to a man, “O son of the Water of the Sky (Md’ 
as-Sama ’)” 8 has not made an unsubstantiated allegation of sexual 

misconduct. When someone ascribes [another] to his paternal uncle, to his 
maternal uncle, or to the husband of his mother, he has not made an 
unsubstantiated allegation of sexual misconduct. 
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Whoever has haram sexual intercourse in a place other than his own 
property, then the person who makes an unsubstantiated accusation of 





unlawful sexual intercourse against him is not subject to the hadd 
punishment. 




A woman whose husband engaged in the process of Wan with her who 
has a child [whose paternity he did not accept], the person who makes an 
unsubstantiated accusation of unlawful sexual intercourse against her is not 
subjected to the hadd punishment. If, however, the woman whose 
husband engaged in the process of li‘an with her is without a child then the 
person who makes an unsubstantiated accusation of unlawful sexual 
intercourse against her is subject to the hadd punishment. 



Whoever without substantiation accuses a slave-woman, a slave or a non- 
Muslim of unlawful sexual intercourse, or makes unsubstantiated accusations 
against a Muslim of [an act] other than unlawful sexual intercourse and says, 
“You deviant ( fasiq ),” “O disbeliever (kafir),” or “You foul person ( khabith )” 
is to be subjected to a discretionary punishment, but if he says, “You donkey 
(himar),” or “You pig ( khinzir )” he is not subject to a discretionary 
punishment. 

Ta ( zTr - Discretionary Punishment 



Discretionary punishment’s maximum is thirty-nine lashes, and its 
minimum is three lashes. 



Abu Yusuf, may Allah have mercy on him, said that discretionary 
punishment can reach [up to] seventy-five lashes. 
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If the leader (Imam) decides to combine the lashes in discretionary 
punishment with imprisonment, he may do so. 

._^ o_ a>- tljpl i xi(j 


The most intense striking is [in]: 

1. Discretionary punishment ( ta‘zTr ), then 

2. The hadd punishment for unlawful sexual intercourse (zzna), then 

3. The hadd punishment for drinking alcohol ( shurb ), and then 

. The hadd punishment for unsubstantiated accusations of unlawful 
sexual intercourse ( qadhf ). 
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Whomsoever the leader (Imam) applies the hadd punishment to, or 
punishes with discretionary punishment, who then dies, his death is to be un¬ 
retaliated and uncompensated. 
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When a Muslim is subjected to the hadd punishment for unsubstantiated 
accusations of unlawful sexual intercourse, his testimony lapses, even though 

he repents. 
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If a non-Muslim is subjected to the hadd punishment for unsubstantiated 
accusations of unlawful sexual intercourse, then later becomes a Muslim, his 
testimony will be accepted. 
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SARIQAH WA QUTTA‘ AT-TARIQ - THEFT & 

HIGHWAY ROBBERS 
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When an adult, sane person steals ten dirhams, or that whose value is ten 
dirhams, coined or un-coined, from a well-protected place about which 

there is no doubt, then amputation is prescribed against him. The free man 
and the slave are [deemed] the same in this [matter]. 


Amputation becomes obligatory by: 

1. His single confession, and [also] by 

2. The testimony of two [male] witnesses [against him]. 
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If a group join together to steal, and each one of them acquires ten 
dirhams, he is subject to amputation, but if he acquires less that that 
[amount], he is not subject to amputation. 
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One is not subject to amputation for [the theft of] what is found to be 
insignificant and ownerless in the abode of Islam (dar al-Islam ), like wood, 
grass, cane, fish and game, nor for what perishes quickly, like fresh fruit, 
milk, meat, melons, fruit on trees and crops that have not been harvested. 
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One is not subject to amputation for [the theft of]: 

1. Delicious beverages, 

2. A lute, nor for the theft of 

A written copy of the Qur’an ( mushaf) even if there is decoration on 

3. ^ U24 

4. A crucifix [made] from gold and silver, 

5. Chess [set] or backgammon. 
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There is no amputation for the kidnapper of a free minor, even if there 
may be jewellery on him, nor for the abductor of an adult slave. 

The kidnapper of a minor slave is subject to amputation. 
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There is no amputation for [the theft of] any files except for files of 
accounts. 
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The thief of a dog, a lynx, a tambourine, a drum and a woodwind musical 
instrument ( mizmar ) is not subject to amputation, but he is subject to 
amputation for [the theft of] teak, the shaft of a spear, ebony and sandalwood. 











When pots and doors are manufactured from wood, someone is subject to 
amputation [for the theft of it]. 



There is no amputation for a male or female fraudster, a bodysnatcher, a 
looter or a pilferer. 
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Someone who steals from the public treasury (bayt al-mal) is not subject 


to amputation, nor for [the theft of] property in which the thief has a 


share. 1127 



Whoever steals from his [own] parents, from his son or from an un- 
marriageable relative (dhu rahm mahram ) is not subject to amputation, and 
likewise when one of the spouses steals from the other, a slave from his 
master or from the wife of his master, from the husband of his mistress, or a 
master [steals] from his slave to whom he has given a contract to buy his 
freedom ( mukatab ), and similarly someone who steals from booty. 


On Well-Protected Places ( Hirz ) 





Well-protected places are of two types: 

1. Well-protected places, like houses and rooms, and 

2. Well-protected places with a guard. 
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So, whoever steals something specific from a well-protected place or a 
place that is not well-protected when its owner was with it safeguarding it, 
amputation is prescribed against [the thief]. 

^ jSi J\ <3>j^ J*- ^ 

There is no amputation for someone who steals from the public baths 
(hammam), or from a room which is permitted to the public to enter. 


Whoever steals an item from a mosque and its owner was with it, [the 
thief] is subject to amputation. 
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There is no amputation for a guest when he steals from the one who 
hosted him. 
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When a burglar makes a hole in a house, enters, takes away property and 
hands it over to someone else outside the house, there is no amputation for 
either of the two. 
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But if he threw it into the street then came out and took it, he is subject to 
amputation, and likewise, when he loads it on a donkey and drives it and 
[thereby] takes it out [of the house]. 
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When a group enters a well-protected place and [only] some of them take 
[things], all of them are subject to amputation. 
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Whoever makes a hole in a house and enters his hand into it and takes 
something is not subject to amputation, but if he enters his hand into the trunk 
of a cambist, or into the pocket of someone, and takes his property, he is 
subject to amputation. 


On Amputation 
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The right hand of the thief is amputated from the wrist and it is cauterised. 
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If he steals [a] second [time], his left foot is amputated. 
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If he steals [a] third [time], he is not subject to amputation but is made to 
remain in prison until he repents. 
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If the thief has a crippled left hand, or it is amputated, or his right leg is 
amputated, he is not subj ect to amputation. 8 
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The thief is not subject to amputation unless the one he stole from is 
present and demands [the legal decision and punishment for] theft. If he gives 
[the stolen property] to the thief as a gift, sells it to him, or if its value drops 
below the minimum level (nisab of ten dirhams), [the thief] is not subject to 
amputation. 
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Whoever steals an item and [his hand or foot] is amputated for it, and then 
he returns it, and then later returns and steals it [again] whilst it is [in] the 
same [condition], is not subject to [a second] amputation. But if it had altered 
from its [previous] state, for example, it was some spun thread and he stole it 
and [his hand or foot] was amputated for it, and then he returned it, and then 
later it is woven, and he returns and steals it, he is subject to [a second] 
amputation. 
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When the [hand or foot of the] thief is amputated and the item remains in 
his possession, he returns it, but if it has perished, he is not liable. 


When the thief claims that the stolen item is his [own] property, the 
amputation lapses, even if he does not produce evidence. 


On Highway Robbery 
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When a group of people goes out as those forbidding others [on their 
way], or one [person] who is able to hinder [others], and they intend to 

commit highway robbery ( qat‘ at-tarTq), and they are caught before they 
take any property [of others], and they have not killed anyone, the leader 
(Imam) should detain them until they express repentance. 
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If they take the property of a Muslim or [of] a non-Muslim living under 
the governance of Islam ( dhimmi ), and when the seized item is divided 
between their group each of them gains ten dirhams or more, or its value 
reaches that [amount], the leader (Imam) amputates alternate hands and 

feet. 1131 
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If they killed someone but did not take any property, the leader kills them 
as hadd [punishment], but if the heirs forgive them, he does not pay heed 
to their forgiveness. 
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If they murdered as well as taking property, then the leader has an option: 

If he wants, he amputates alternate hands and feet, kills them and 
crucifies them, and 

2. If he wants, he kills them, and 

3. If he wants, he crucifies them. 
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They are to be crucified alive, and their bellies are slit with a spear until 
they are dead; they are not crucified for more than three days. 
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If there is a minor among them, someone who is insane or an un- 
marriageable relative (<dhu rahm mahram ) of the victim of the banditry 






[ maqtu‘ ‘alayhi ], the hadd punishment against the rest of them lapses. 
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And the [right of] killing goes to the heirs: 

4. If they want, they may kill [the group], or 

5. If they want, they may pardon [them all]. 

If any of [the bandits] had pursued the murder, killing [as a hadd 
punishment] is carried out against them all. 



ASHRIBAH - [INTOXICATING] DRINKS 
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There are four [types of] prohibited drinks: 

Wine - and that is the juice of grapes when it ferments, becomes 
strong 137 and gives off froth, 1138 

Expressed fruit juice - when it is cooked until less than two-thirds of 
it has gone, 1139 

3. The infusion ( naqV ) of dates, 1140 and 

4. The infusion of raisins, when it ferments and becomes strong. 
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Mead ( nabidh ) of dates and [of] raisins, when each of the two is cooked 
with minimum cooking is lawful, even though it becomes strong, when one 
drinks some of it predominantly believing that it will not intoxicate him, not 
[drinking it] for amusement and pleasure, 4 and there is no objection to the 
mixture of the two. 


The mead of honey, figs, wheat, barley and durra 43 is lawful, even 
though it may not be [fully] cooked. 
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The juice of grapes, when it is cooked until two-thirds of it has gone from 
it, is lawful, even if it is strong. 



There is no harm in producing mead inside a gourd, a fresh pitcher, a 
pitcher smeared with pitch or a hollowed piece of wood ( naqTr ). 
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When wine becomes vinegar it is lawful, irrespective of [whether] it 
changes into vinegar on its own or due to something cast into it. It is not 
disapproved to make [wine] into vinegar. 
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SAYD WA DHABA’IH - GAME & ANIMALS FOR 

SLAUGHTER 
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Hunting with a trained dog as well as with a lynx, 4 a falcon and with all 
trained predators, is permitted. 
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The training of a dog is that it refrains [from] eating three times, 14 and 
the training of a falcon is that it returns when you summon it. 
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If someone sets his trained dog, his falcon or his hawk on game, and 
pronounces the name of Allah, exalted is He, on sending it, and it seizes the 
game and wounds it, and [the game] dies, eating it is lawful. But if the dog or 
lynx eats of it, it is not eaten. If, however, the falcon eats of it, it may be 
eaten. 
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If the person who loosed [the trained animal] finds the game [still] alive, it 
is incumbent upon him to slaughter it, and if he refrains from slaughtering it 
until it dies, it is not to be eaten. 
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If the dog strangles [the game and it dies] and it did not wound it, it 
should not be eaten. 
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If an untrained dog, the dog of a Magian, or a dog over which the name of 
Allah, exalted is He, has not been mentioned, shares in [killing the game], it 
should not be eaten. 
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When a person shoots an arrow at game and says the name of Allah, 
exalted is He, whilst shooting, if the arrow wounds it and it dies, whatever it 
hits [and kills] may be eaten. If he finds it alive, he slaughters it, and if he 
refrains from slaughtering it, it is not to be eaten. 1 
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When the arrow hits the game and [the game] carries on [it] until it 
disappears and he continues searching until he finds it dead, it may be eaten. 
But if he gave up pursuing it, and then later found it dead, it is not to be 
eaten. 
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If someone shoots game and [the game] ends up in water, it is not to be 
eaten, and likewise if it lands on a roof or a mountain, then later falls down 
off it onto the ground, it is not to be eaten. However, if it initially ended up 

on the ground, it may be eaten. 18 
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Whatever a blunt object ( mi‘rad ) hits with its width is not to be eaten, 1149 
but if it [merely] wounds it, it may be eaten. 
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Whatever a pellet 1151 hits, it is not to be eaten, if it dies from it. 
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When someone shoots [an arrow] at game and severs a limb from it, the 
game may be eaten, but the [severed] limb is not to be eaten. If [the arrow] 
cuts it into three and most of it is connected to the posterior, [then] all [of it] 
may be eaten, but if most of it is of that which is connected to the head, 
[then] the larger [part] may be eaten. 
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The game of the Magian, the apostate, the idolater and the person in ihram 
is not to be eaten. 
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Whoever shoots [an arrow at] game and hits it, but does not weaken it and 
does not take it out of the boundary of prohibition, 54 and another [person] 
casts [an arrow] at it and kills it, then it belongs to the second [hunter], and it 
may be eaten. 
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But if the first [hunter] had weakened it, and the second [hunter] shoots at 
it and kills it, it belongs to the first [hunter], but it is not to be eaten. The 
second [hunter] compensates for its value to the first less whatever the 

wounding of it had diminished. 






It is permitted to hunt the animal whose meat is [lawfully] eaten or not 
[lawfully] eaten. 



Vj <■ 4»*oi_g 




The animal ( dhabThah ) slaughtered by a Muslim and by a person of the 

People of the Book ( kitabT) is lawful, but the animal slaughtered by an 
apostate, a Magian, an idolater and a person in ihram is not to be eaten. 

^ J 41^0 IjLiC- 4^-a—jlj 
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If the slaughterer deliberately omits saying the name of Allah, the 

slaughtered animal is [deemed to be] something that has died 8 and is not to 
be eaten, but if he leaves it out of forgetfulness it may be eaten. 


On Dhabh - Slaughtering 

4jjij (jU-l 

Slaughter (dhabh) is [made] between the throat and the upper bone of 
the chest. 1160 




The vessels that are cut in slaughter are four: 

1. The windpipe or trachea ( hulqum ), 

2. The gullet or oesophagus (marl ’), 1162 

3. And the two jugular veins (wadjcin). 
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If someone cuts them [all], eating [of that slaughtered animal] is lawful. If 
he cuts the majority of them, it is likewise, according to Abu Hanlfah, may 





Allah have mercy on him, but they, may Allah have mercy on them, said 
that cutting the windpipe, the gullet and [either] one of the two jugular veins 
is essential. 


j—h Vj, 





Slaughtering is permitted with splinters, sharp stones and with anything 
that causes blood to pour forth, except fixed teeth and fixed nails. 

It is recommended for the slaughterer to sharpen his blade. 





Whoever reaches the spinal cord with the knife and severs the head, that is 
disapproved for him, but the animal he slaughtered may be eaten. 
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If someone slaughters a sheep or goat [beginning] from its nape, if it 
remains alive until [all] the vessels are cut, it is permitted, but it is 
disapproved. 

jSjJ J C-oU 


But if it dies prior to cutting [all] of the vessels, it is not to be eaten. 

•jijl i \A Laj rijlSGs ya L»_j 


Whatever game becomes tame is slaughtered by dhabh. Grazing 
livestock which have become wild are slaughtered by stabbing and 
wounding. 






Nahr 3 is recommended for the camel, but if one slaughters it by dhabh 
it is permitted but disapproved. 


jU A)l (i 



Dhabh is recommended for oxen, and sheep and goats, but if someone 
performs nahr on them it is permitted but disapproved. 
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Whoever slaughters a she-camel by nahr or slaughters a cow, sheep or 
goat by dhabh, and finds a dead foetus in its uterus, [that foetus] is not to be 
eaten, [irrespective of whether] it is definable or not. 

It is not permitted to eat any predator which has canine teeth, and [any] 
bird which has talons. 


^ ^ ^ ^ 

There is no objection [to eating] the agrarian crow, but the speckled 
crow, which eats carrion, is not eaten. 

& o^dJ 

It is disapproved to eat hyenas, lizards and all insects. 

It is not permitted to eat the meat of the domestic donkey or [of] the mule, 
and it is disapproved to eat the meat of the horse according to Abu Hanlfah, 
may Allah have mercy on him. 

vA^' j-l Aj 


There is no harm in eating rabbit. 
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When that, the meat of which is not eaten, is slaughtered by dhabh, its 
hide and flesh become [physically] pure, except [the hide of] the human 
and [of] the pig, and sacrifice ( dhakah ) does not work [for purification] in 
either of the two. 

jS'i j twin.k V) i \a Vj 

Animals of the water are not to be eaten except for fish and it is 
disapproved to eat those [fish] which [have died and] float on the surface. 

M, .MljJ-l J5l jyt 3 y»U jUilj OiiJ-l jri Sj 
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There is no objection to eating the hagfish and the eel [which is called in 
Persian] the marmahi and it is permitted to eat locusts and there is no [need 
to] sacrifice them. 



UDHIYAH - SACRIFICE 
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Sacrifice is incumbent upon every free Muslim man, who is resident and 
[financially] well-off, on the day of Adha . 1173 
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He should slaughter [an animal] on his own behalf and on behalf of his 
minor child. He should slaughter on behalf of each of them a sheep or goat or 
he should slaughter a camel or a cow on behalf of seven [persons]. 

It is not incumbent on the needy and the traveller to sacrifice. 

^ 
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The time of the sacrifice begins at dawning of the fajr on the day of 
sacrifice ( nahr ), except that it is not permitted for those living in cities to 
slaughter until the Imam has offered the ‘Id prayer. With regards to village 
inhabitants, they may slaughter after the dawning of the fajr. 

***> J^JdJ fjd 

[Slaughtering] is permitted for three days; the day of sacrifice (nahr) and 
two days after it. 
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One may not sacrifice blind, one-eyed and lame [animals] which cannot 
walk to the place of sacrifice, nor [does one sacrifice] emaciated [animals]. 

M 
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It is not sufficient [to sacrifice] an [animal] which has a severed ear or tail, 
nor the [animal] a major portion of whose ear or tail is missing. If the larger 
[part] of its ear or tail remains then [that] is permitted. 

j' jyrj 

It is permitted to sacrifice a hornless [animal], one that is gelded, scabbed 
or mad. 

^ j-* t $j£ v>° 
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Sacrifice is [only] of camels, bovine animals and sheep and goats 
(ovines); it is sufficient for them each to be thanT 4 or above, other than the 
sheep for which a jadha‘ suffices. 

j y j 

One may eat from the meat of the sacrifice, feed [it to] those who are not 
in need and to the needy, and one may [also] store [some of] it. 

* 
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It is recommended not to give less of it in sadaqah than a third. He 
may give its hide as sadaqah or [he may] make an instrument from it which 
may be used in the house. 

jlS" oJuj jl 

It is better for someone to slaughter his own sacrifice [animal] with his 
own hands, if he slaughters well. 

3^' j' 
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It is disapproved for one of the People of the Book ( kitabi ) to slaughter it. 

jW*» Vj 

When two men err and each of them slaughters the sacrificial animal of 
the other, it suffices on behalf of both of them, and there is no liability against 
either of the two. 



AYMAN - OATHS 






There are three types of oath: 

1. A false oath (yamm ghamus), 

2. An enacted oath (yamm mun‘aqidah ), and 

3. An unintentional oath (yamm laghw ). 
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The false oath is the oath about a past matter by which a lie is intended. 
This is the oath by which its exponent becomes sinful. There is no expiation 
for it other than repenting and seeking forgiveness. 

criJujU \ Vfr i ■SJ'jLsilh 
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The enacted oath is the oath someone swears about a future matter that he 
will do it or not do it. If he violates that, expiation is binding upon him. 
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The unintentional oath is that someone swears about a past affair thinking 
that it was as he says, but the matter was contrary to that. This [type of] oath, 
we hope that Allah will not take its exponent to task for it. 
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Someone who intends an oath, and someone who is coerced or absent- 


















minded are the same [with regards to oath-taking]; whoever does that which 
he swore an oath to do under coercion or absent-mindedly it is [deemed] to 
be the same. 
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The oath [is made]: 

1. By Allah H, 

„ Or by one of His names like ar-Rahman (the All-Merciful) and ar- 
Rahlm (the Most Merciful), 

„ Or by one of the attributes of His essence, like ‘the honour of Allah’, 
‘His majesty’ and ‘His magnificence’, 

but not by saying ‘by the knowledge of Allah’ for that is not [counted as] 
an oath. 
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If someone swears an oath by the attributes of action, such as ‘the wrath of 
Allah’ and the ‘displeasure of Allah’, he is not considered an oath-taker 
(halif). 


aJx- aDI yi\Z tUU- \£j J J,ba AW wiis- yj 


Whoever swears an oath by [something] other than Allah $g is not an oath- 
taker (halif), such as [by] the Prophet 0, the Qur’an and the Ka‘bah. 

.y—Ji)\ t, S jt*—Jill 
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The oath is [made with] the letters of oath, and the letters of oath are 
three: 

1. The waw (j), like one’s saying, “ wa’llahi - by Allah!”, 

2. The ba’ (^), like one’s saying, “bVllahi - by Allah!”, and 




3. The ta’ (o), like one’s saying, “ta’llahi - by Allah!”. 

Sometimes, the letters of oath are implied so that one is [still] an oathtaker 
(halif), like one’s saying, “Allah! I will not do such-and-such.” 

« 4 JJI JIS il 

k^iJL>o 

1 


Abu Hamfah, may Allah have mercy on him, said that when one says, “wa 
haqqi’llahi - by the right of Allah!” he is not an oath-taker (halif). 


j 
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When he says: 

1. “I swear,” 

2. “I swear by Allah,” 

3. “I swear an oath,” 

4. “I swear an oath, by Allah,” 

5. “I testify,” or 

6. “I testify, by Allah,” then he is an oath-taker (halif). 

«A3Uuaj» «4jjl dU35j| 


Likewise, his saying, 

1. “By the compact of Allah,” and 

2. “By His covenant.” 

£ 


If he says, “A pledge is binding on me,” or “The pledge of Allah [is 
binding on me],” then it is an oath. 

j' •S" ^ j' j' bU '35* cTo jb Jls j\ j 
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If he says, “If I do such-and-such, then I am a Jew, Christian, Magian, 
idolator or a disbeliever,” it is an oath. 





If he says, “Upon me be the wrath of Allah,” or “...His displeasure,” then 
he is not an oath-taker ( halif ), and likewise, if he says, “If I do such-and-such, 
then I am a fornicator, drunkard or usurer,” then is not an oath-taker (halif). 

Expiation for the Breach of Oath 





The expiation for [the breach of] an oath is to set a slave free, for which 
that [slave] who is sufficient in the [case of] injurious comparison (zihar) 

suffices. If he wants, he may clothe ten destitute people, each with one 
garment or more, and the minimum is that in which prayer is valid. If he 
wants, he may feed ten needy persons, like the feeding for the expiation of 
injurious comparison (zihar). If he is unable [to fulfil] any of these three 
things, he should fast for three consecutive days. 



If someone advances the expiation prior to the violation [of the oath], it 


does not suffice him. 3 



Whoever makes an oath for [to perpetrate] a wrong action, for example 
that he will not pray, that he will not speak to his parents, or that he will kill 
so-and-so, should render himself a violator [of the oath] and pay the expiation 


for [the violation of] his oath. 8 
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When a non-Muslim swears an oath, then later violates [it] in the 
condition of kufr, or after becoming Muslim, there is no [guilt of] violating 
[an oath] upon him. 
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Whoever prohibits himself something which he owns, it does not become 
prohibited [for him], but if he [then] permits [himself] it, an expiation of the 
[breach of] oath is due from him. 

V' < v lJ* » Jls jls 
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If someone says, “All permissible [things] are unlawful to me,” then that 
is [understood as being] in terms of food and drink, unless he intends 
otherwise. 

4j Lallan jjj 

Whoever vows an unconditional vow must fulfil it. 

<uUs 'j3 s- 

If someone attaches a vow to a condition and the condition exists, then it 
is incumbent upon him to honour that very vow. 
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It has been reported that Abu Hanlfah, may Allah have mercy on him, 
retracted that [verdict] and said, “When someone says, ‘If I do such-and- 
such, then a hajj is obligatory upon me,” or “...fasting for a year...,” or “... 
[giving as] sadaqah whatever I own...,” it is sufficient for him to expiate the 
oath. This is also the verdict of Muhammad, may Allah have mercy on him. 



Swearing an Oath Not to Enter a House, etc. 

jl Jdd lx*J Ji-Jo V 
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Whoever swears an oath [that] he will not enter any house, and he enters 
the Ka‘bah, a mosque, synagogue or church has not violated [his oath]. 

j swi j jiym tyis jiso v j' cju 

Whoever swears an oath not to speak, then recites the Qur’an in the prayer 
has not violated [his oath]. 

£ Ij 3Ju5s ^ \}>\^ 1 aSj is— 
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Whoever swears an oath [that] he will not don this [particular] garment 
whilst wearing it and he removes it immediately, has not violated [his oath], 
and likewise, if he swears an oath that he will not mount this [particular] 
animal whilst mounted on it and he immediately dismounts [from it], has not 
violated [his oath], but if he remains [mounted] for a moment [longer], he has 
violated [his oath]. 

tI j du^ J I4J oda V 
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Whoever swears an oath [that] he will not enter this house whilst inside it, 
has not violated [his oath] by sitting [there] unless he exits [it and] later 
enters [it] again. 

J U> tjb ijb V 

Whoever swears an oath [that] he will not enter any house, and [then] he 
enters a derelict building, has not violated [his oath]. 

b JjU j\jJl sdfc y>-Ju ^ ib 1 -® 
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Whoever swears an oath [that] he will not enter this [particular] house, 





and he enters it after it had been demolished and become desolate, has 
violated [his oath]. 
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Whoever swears an oath [that] he will not enter this [particular] home, £ 
and he enters it after it has been demolished, has not violated [his oath]. 



j^u> j *isCj ‘i ji 


Whoever swears an oath that he will not speak to the wife of so-and-so, 
and that person divorces her, then later [the person who swore the oath] 
speaks to her, he has violated [his oath]. 
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Whoever swears an oath that he will not speak to the slave of so-and-so, 
or that he will not enter the house of so-and-so, and [then] that person sells 
his slave or his house, then later [the person who swore the oath] speaks to 
the slave and enters the house, he has not violated [his oath]. 
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If one swears an oath that he will not speak to the owner of this 
[particular] large outer garment (pallium), and [the owner] sells it, then later 
[the person who swore the oath] speaks to him, he has violated [his oath], and 
likewise, when he swears an oath that he will not talk to this [particular] 
youth and he speaks to him after [that youth] becomes an old man, he has 
violated [his oath]. 


Swearing an Oath Not to Eat Food 

id*. ^lTU ti/ jUs jj-i lift J- jst v ji wjU ji J 

If one swears an oath that he will not eat the meat of this [particular] 
foetus [of an animal], [then later] it [develops and] becomes a ram and he eats 




[of] it, he has violated [his oath]. 
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If he swears an oath that he will not eat from this [particular] date-palm, 
[the oath relates to] its fruit. 
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Whoever swears an oath that he will not eat this [particular] unripe date, 
then [later] it ripens and he eats it, he has not violated [his oath]. And if he 
swears an oath [that] he will not eat any unripe date and he eats a ripe one, he 
has not violated [his oath]. 

J\ Ui* 1^0 JS'U L lej JS'I V jl Ud*. jl J 
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If he swears an oath that he will not eat a fresh date and he eats an unripe 
one [which is] ripe at its rear, he has violated [his oath], according to Abu 
Hanlfah, may Allah have mercy on him. 

J <iUJl J- JS'U U- JS'U V jl j^j 

Whoever swears an oath that he will not eat meat and then eats the meat of 
fish, has not violated [his oath]. 
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If someone swears an oath that he will not drink from the [river] Tigris 8 ‘ 
and drinks a pot from it, he has not violated [his oath] until he sips a sip from 
it [with his mouth], according to Abu Hanlfah, may Allah have mercy on 
him. 

frliL aI^O tUi jjS k_j 'J 

If someone swears an oath that he will not drink from the water of the 
[river] Tigris 85 and drinks a pot from it, he has violated [his oath]. 
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Whoever swears an oath that he will not eat of this [particular] wheat and 
then eats of its bread, he has not violated [his oath]. 
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If he swears an oath that he will not eat of this [particular] flour, and then 
eats of its bread, he has violated [his oath], but if he puts it into his mouth just 
as it was, [then] he has not violated [his oath]. 
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If someone swears an oath that he will not speak to so-and-so, and he talks 
to him such that he could have heard him but that he was asleep, he has 
violated [his oath]. 

jlj 4) jali AiSU Si S ji j 

"UiS* 


If he swears an oath that he will not speak to him without his permission, 
and [the other] permits him but he does not know of the permission to him 
such that he talks to him, he has violated [his oath]. 

^^3 >. j 
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When the governor (wa/z) requires from a man on oath to tell him of every 
indecent person who enters the city, then that applies to [the term of] his 
[own] governorship only. 8 

jjitll eJU£- j3 j!ita 4jli S >—ala- jjsj 

Whoever swears an oath that he will not mount the animal of so-and-so, 
and then mounts the animal of his authorised slave, has not violated [his 




oath]. 


3 
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Whoever swears an oath that he will not enter this [particular] home then 
stands on its roof or enters its foyer, has violated [his oath], but if he stands in 
the arch of the door in such a way that if the door was closed he would be [on 
the] outside, [then] he has not violated [his oath]. 





Whoever swears an oath that he will not eat roasts, then that applies to 
meat [only] and not to aubergines and carrots. 
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Whoever swears an oath that he will not eat cooked food, then that applies 
to whatever meat is cooked. 8 
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Whoever swears an oath that he will not eat heads, then his oath applies to 
what is cooked in ovens and sold in the city. 
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Whoever swears an oath that he will not eat bread, then his oath applies to 
what city inhabitants are accustomed to with regards to eating bread. Thus, if 
he eats qata’if bread (a pastry), or rice bread in Iraq , 1 38 he has not violated 
[his oath]. 

J-*® ^ 3 ^ 3 £?.t ^ o' 

^ JdUJu 



Whoever swears an oath that he will not sell, buy, or lease [anything], and 
then authorises an agent who does that [for him], he has not violated [his 
oath]. 

J* J -W-* J* .rM V j' 

Whoever swears an oath that he will not sit on the ground, then sits on a 
rug or on a mat, he has not violated [his oath]. 
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Whoever swears an oath that he will not sit on a [particular] bed, then sits 
on a bed upon which there is a rug, he has violated [his oath], 8! but if he 
places another bed on the top of that [particular bed] and sits upon that, he 

has not violated [his oath]. 
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If someone swears an oath that he will not sleep on a [particular] mattress 
and then does sleep upon it, and a blanket was [spread] over it, he has 
violated [his oath], but if he places another mattress on the top of it and 
sleeps upon that, then he has not violated [his oath]. 
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Whoever swears an oath and says, “in sha’ Allah (Allah-willing)” 
attached to his oath, there is no violation [of the oath] upon him. 

Swearing an Oath on Time 
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If one swears an oath that he shall definitely come to him if he can, then 
that is [dependent] upon the ability of health and not [of] capacity. 
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If he swears an oath that he shall not talk to him for an appointed time 
(hm) or a period (zaman), or for the appointed time ( al-hm ) or the period (a/- 
zaman ), then that is for six months. And it is likewise [if he uses the word] 
time ( ad-dahr ), according to Abu Yusuf and Muhammad, may Allah have 
mercy on them. 


\ 
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If he swears an oath that he will not speak for some days ( ayyam ), he is 
[bound by the oath] for three days. 
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If he swears an oath that he will not speak to him for days ( al-ayyam ), 
then he is [bound] for ten days, according to Abu Hanlfah, may Allah have 
mercy on him. Abu Yusuf and Muhammad, may Allah have mercy on them, 
however, said that he is [bound] for the days of the week. 
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If he swears an oath that he will not speak to him for months, he is 
[bound] for ten months, according to Abu Hanlfah, may Allah have mercy on 
him, but Abu Yusuf and Muhammad, may Allah have mercy on them, said 
that he is [bound] for twelve months. 

1 Ju-I <tSJj \ jS" 

If he swears an oath that he will not do such-and-such, he is to abstain 
from it forever. 





If he swears an oath that he will definitely do such-and-such and he does it 
once, he has fulfilled his oath. 
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Whoever swears an oath [that] his wife will not go out without his 
permission, and he gives her permission once, so she exits and returns, then 
later she goes out again another time without his permission, he has violated 
[his oath]. There must be a [separate] separated authorisation for each time 
she goes out. 
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If he says, “...unless I permit you,” and he permits her once [only], then 
later she goes out after that without his permission, he has not violated [his 
oath]. 


cjA!l k. 


lii J3 31 Cr 4 


When someone swears an oath that he will not eat breakfast, then 
breakfast [refers to] the meal from the dawning of the fajr up until zuhr 
[time], supper 1194 (‘ asha ’) is [the meal] from the zuhr prayer until midnight 
and the pre-dawn meal ( sahur ) is [the meal taken] between midnight up until 
the dawning of the fajr. 
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If someone swears an oath that he will definitely pay off his debt soon 
(<qarTb ), 1195 then it [is whatever] is less than a month , 1196 but if he said, “... 
later (z/a ba Td),” then it is more than a month. 
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Whoever swears an oath [that] he will not reside in this [particular] home, 
and then he himself leaves it but keeps his family and luggage there, he has 
violated [his oath]. 
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Whoever swears an oath [that] he will definitely rise up to the sky, or 
[that] he will definitely convert this [particular] stone into gold, his oath takes 
effect and he has violated [it] immediately following [the making of] it. 8 
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Whoever swears an oath [that] he will definitely pay off his debt to so- 

and-so that [very] day, and he pays him, then later that person finds that 
some of it is counterfeit, false or owned [by someone else], the person who 
swore the oath has not violated [his oath], but if [the creditor] finds it 
[completely composed of] lead or spurious, [the person who swore the oath] 
has violated [his oath]. 
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Whoever swears an oath [that] he will not take his debt dirham by 
dirham, and he does take some of it, he has not violated [his oath] until he 
takes all of it separately. 
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If he takes [repayment of] his debt in two [separate] weighings between 
which he did not occupy [himself in anything] other than the act of weighing, 
[then] he has not violated [the oath], and that is not [considered to have been 






done] with separation. 


1201 
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Whoever swears an oath [that] he shall definitely come to Basra [or any 
other specified city or location] and he does not come, before he dies, he will 
have violated [his oath] in the final stage of [all] the stages of his life. 


DA‘WA - LAWSUITS 
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The plaintiff (mudda ‘T) is whoever is not compelled [back] into a litigation 
whenever he abandons it, but the defendant (mudda ‘a ‘alayhi ) is whoever is 
compelled to litigation. 
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The suit is not accepted unless [the plaintiff] mentions something specific 
in its type and [in] its amount. Thus, if it is an item in the possession of the 
defendant, he is charged to present it so that he may point it out for the claim, 
but if it is not present, he must mention its value. 
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If [the plaintiff] sues for real estate, he should define it and [also] mention 
that it is in the possession of the defendant, and that he (i.e. the plaintiff) is 
seeking it. If it is a personal right, [the plaintiff] should mention that he is 
seeking it. 
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When the suit is established, the judge ( qadi) questions the defendant in 
relation to it. If he confesses, [the judge] decides against him in it, but if he 





denies, [the judge] demands evidence from the plaintiff. If [the plaintiff] 
produces [the evidence], [the judge] decides by it, but if [the plaintiff] is 
unable to do that and he demands an oath from his adversary, [the defendant] 
is made to swear an oath upon the suit. 
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If [the plaintiff] says, “I have evidence present,” and he demands an oath, 
[the defendant] is not made to swear an oath, according to Abu Hanifah, may 
Allah have mercy on him. 

The oath is not returned to the plaintiff. 

Evidence from the person who owns the property is not accepted in 
unspecified ownership. 
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When the defendant refuses to take the oath, the judge decides against him 
on the refusal to take the oath ( nukul ), and whatever has been claimed against 
him becomes binding upon him. 
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The judge ought to say to him: “I offer you [to take] the oath thrice, so if 
you do take the oath [it is better], but if not, I shall decide [the case] against 
you regarding whatever he has claimed.” 

When [the judge] has repeated the proposal three times, he decides against 
him on the refusal to take the oath (nukul). 
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If the claim is of marriage, the defendant should not be administered an 
oath, according to Abu Hanlfah, may Allah have mercy on him. 
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He will not be made to swear an oath in [the cases of] marriage 

(nikah), 4 a revocable divorce (raj‘ah), the rescission of an oath to 
abstain from sexual intercourse with one’s wife for a period of four months or 

more ( Tla ’), slavery ( riqq ), the paternity case with a slave-woman 

(istllad), 1 08 paternity ( nasab ), clientage (wa/a’), cases involving hadd 

punishments and imprecation by both parties ( Wan ). 
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They, may Allah havernercy~rm-theTTi7Tiowever, said that one is 
administered an oath in all of these [cases] except in [the cases of] hudud and 
IVan. 
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When two persons claim one [and the same] item which is in the 
possession of another, and each of the two alleges that it is his, and both of 
them establish evidence, [the judge] decides in that [to divide it] between 

both of them. If each [one] of the two claim to be married with one [and 
the same] woman, and both of them provide evidence [to his own claim], 
then he (the judge) does not decide on [the basis of] either of the two pieces 
of evidences, and he resorts to the confirmation of the woman of either of the 
two [claimants]. 
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If two persons make a claim, such that each of the two [claims that he] 
bought this particular slave from [a third party], and both of them provide 
evidence, then each of the two has a choice: 

1. If he wants, he may take half of the slave for half of the price, or 

2. If he wants, he may abandon [the claim]. 
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If the judge decides between the two and one of them says, “I do not 
want [my half share of the slave],” it is not valid for the other to take the 
whole of him. 
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If each of the two mentions a date, then [the slave] belongs to the 
earlier of the two, 8 but if they do not mention a date and one of the two has 
[current] possession [of the slave], he has more right to him. 
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If one of the two claims [to have acquired the slave through] ‘purchase’ 
and the other [claims to have been given him as a] ‘gift’ and they both took 
‘possession’, and both of them establish evidence with no date [of ownership] 
for either of them, then the purchase has more right than the other [claim]. 
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If one of the two claims [to have acquired the slave by] purchase and the 
woman claims that [the other party] married her by [giving] him [as a dowry 
to her], 1 then both of them are equal [in their claims]. 


If one of the two claims [the slave was placed with him as a] pledge along 
with [his having taken] possession, and the other [claims] [he was given him 



as a] gift along with [his having taken] possession, then the [person given 
him as a] pledge has more right. 



If two people who do not have possession establish evidence of 
[ownership of] property and a date [of ownership], then the one with the 
earlier date has more right. 
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If both of them claim buying from one [and the same] person, and both of 
them establish evidence for two [different] dates, then the [purchaser who 
bought it on the] first [date] has more right. 
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If each of the two establish evidence of purchasing from the other 
[person], and both of them mention one [and the same] date, then both of 
them are equal. 
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If an individual not having possession provides evidence of a dated 
ownership and someone having possession [also] establishes evidence of 
prior ownership, [the latter] has more right. 
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If an individual not having possession and someone having possession 
both provide evidence regarding offspring [of an animal], then the person 
with possession has more right [to the claim]. 
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It is likewise [the case with] the weaving of clothes which are woven only 
once, and every cause of ownership that does not repeat. 
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If the individual not having possession provides evidence regarding 
unqualified ownership, and the one with possession [of it provides] evidence 
of purchase from him, the one with possession has more right [to it]. If each 
of the two provide evidence of purchasing [it] from the other and neither of 

them has a date [of purchase], both evidences will contradict 1224 each 
other. 1225 
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If one of the two claimants produces two male witnesses, and the other 
[produces] four, both of them are equal. 
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Whoever files for retaliation ( qisas ) against someone, and [the defendant] 
denies [it], is administered an oath. If he refuses to take the oath which is for 

retaliation for something other than for homicide, [the sentence of] 
retaliation is binding upon him, but if he refuses to take the oath for 
retaliation for homicide, he is detained until he confirms [the charge] or takes 
the oath. 
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Abu Yusuf and Muhammad, may Allah have mercy on them, said that 
compensatory payment ( arsh ) is binding upon him in both [cases]. 
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When the plaintiff says, “I have evidence with me,” it is said to his 
adversary, “Give him a guarantor for yourself [within] three days.” 8 
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If [the defendant] does so [it is better], otherwise, the order is given for 
someone to assiduously accompany him, unless he is a stranger on a journey, 
in which case he is assiduously accompanied for the measure of [the court] 
session of the judge. 
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If the defendant says, “Such-and-such an absent person has entrusted me 
with this thing,” or “...he pledged it with me,” or “...I expropriated it from 
him,” and he produces evidence for that, then there remains no litigation 
between him and the plaintiff. 


If, however, he says, “I purchased it from so-and-so who is absent,” he 
remains a litigant. 
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If the plaintiff says, “It was stolen from me,” and produces evidence, and 
the one in possession of it says, “So-and-so deposited it with me,” and [also] 
produces evidence, the litigation is not [deemed] abandoned. 
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If the plaintiff says, “I purchased it from so-and-so,” and the person in 

whose possession it is (i.e. the defendant) says, “That [person] so-and-so 
deposited this [item] with me,” the litigation is dropped without [production 



of] evidence. 


Oaths in Lawsuits 
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The oath is [sworn] by Allah, exalted is He, and none other. It may be 
emphasised by mentioning His attributes. 

No oath is administered [on the pain of] divorce or setting [slaves] 
free. 1230 
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A Jew is administered the oath, “[By] Allah Who revealed the Tawrah to 
Musa (Moses) a Christian [the oath], “By Allah Who revealed the Injll 
to Tsa (Jesus) as®!,” and a Magian [the oath], “By Allah Who created fire.” 
They are not administered the oaths in their [respective] houses of worship. 
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It is not incumbent to strengthen the oath upon the Muslim by [requiring it 
at a] time or location. 
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Whoever claims that he purchased from this [defendant] his slave for a 
thousand [dirhams], and [the defendant] denies [that], [the defendant] is 
required to swear an oath by Allah that: there is no established sale between 
the two of you regarding [the slave]. He is not required to swear the oath, “By 
Allah, I have not sold.” 

Vj jyJl L 4jJl> - ■ -y>■»'^ ^ .^ i J 


L aJJLj Vj ij 










In [the case of] expropriation, he is required to swear an oath by Allah 
that: he has no right against you to take back this item, nor [to require] the 
return of its value. He is not required to swear the oath, “By Allah, I have not 
expropriated [it].” 
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In [the case of] marriage, [the oath required is], “By Allah, there is 
currently no marriage enacted between the two of you.” 
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In the case of a claimed divorce, [the oath required is], “By Allah that, as 
she describes, she is not finally divorced from you at this time.” He is not 
required to swear an oath by Allah that he had not divorced her. 

Miscellaneous Claims 
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If a building is in the possession of a man [but] two people lay claim to it, 
one [claiming] all of it and the other [claiming] a half of it, and both of them 
produce evidence, then the claimant of the whole [of the building] has three- 
quarters of it and the claimant of the half [of the building] has a quarter of it, 

according to Abu Hanlfah, may Allah have mercy on him. They, may 
Allah have mercy on them, however, said that it is [divided] between them 
both in thirds. 1234 
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If the building is in the possession of both of them, it is surrendered to the 
claimant of the whole, a half of it by way of legal judgement, and a half of it 
without legal judgement. 













When two people have a dispute regarding an animal, and each of them 
produces evidence that it was born with him, and both of them mention a 
[different] date, and the age of the animal corresponds to one of the two 
dates, then [that claimant] has more right [to the animal], but if that [also] 
becomes confusing, then it is [shared] between the two of them. 
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When both of them dispute regarding an animal, one of the two being 
mounted upon it and the other holding its bridle, then the rider has more right 
[to it]. Similarly, when both of them dispute a camel, and upon it there is the 
load of one of them, the owner of the load has more right [to it]. Similarly, 
when both of them dispute a shirt [when] one of them is wearing it and the 
other is holding on to its sleeve, the one wearing has more right [to it]. 




When two traders dispute about a sale in which the buyer claims a price 
and the seller claims more than that [amount], or the seller acknowledges an 
amount of the commodity and the buyer claims more than that, and one of the 
two produces evidence, [the judge] decides in favour [of the one who 
produces evidence]. If each of them produces evidence, the evidence that 
establishes the excess is stronger. If neither of the two have evidence, it is 




said to the buyer, “Either you agree on the price that the seller claims, or we 
repeal the sale,” and it is said to the seller, “Either you submit that 
commodity which the buyer claims, or we repeal the sale.” 
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If both of them are displeased, the judge (hakim) requires an oath from 
each of them against the claim of the other. He begins with the oath of the 
buyer. When both of them have sworn [their respective] oaths, the judge 
repeals the sale between them. 
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If either of the two refuses to take the oath, the claim of the other is 
binding upon him. 
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If both of them disagree about the deadline, the option stipulated in the 
contract (khiyar al-shart), or the furnishing of a portion of the price, 
then there is no swearing of oaths between them. The [legally decisive] 
statement is the statement of the one who denies the option (khiyar) and the 
deadline, with his oath. 
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If the object of sale (mabV) perishes, 1238 and then later they differ 
regarding the price, they do not swear oaths, according to Abu Hanlfah and 
Abu Yusuf, may Allah have mercy on them. The [legally decisive] statement 
is the statement of the buyer with regards to the price. Muhammad, may 
Allah have mercy on him, however, said that they both swear oaths, and the 
sale is annulled upon the value of the [commodity] that has perished. 
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If one of two slaves [being sold together] perishes, then later they both 
[the buyer and seller] differ about the price [of that slave], they do not take 
oaths, according to Abu Hanlfah, may Allah have mercy on him, unless the 
seller consents to abandon the share of the [slave] who has perished. Abu 
Yusuf, may Allah have mercy on him, said that they both swear oaths. The 
sale is repealed with respect to the living [slave] and to the value of the 
[slave] who perished, and that is [also] the verdict of Muhammad, may Allah 
have mercy on him. 
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When the two spouses disagree about the dowry, the husband claiming 
that he married her for a thousand [dirhams], and she saying, “You married 
me for two thousand,” whichever of the two produces evidence, his [or her] 
evidence is accepted. If both of them produce evidence together, the [legally 
decisive] evidence is that of the woman, but if she does not have [any] 
evidence, [then] they both take oaths, according to Abu Hanlfah, may Allah 
have mercy on him, and the marriage is not repealed, but it is adjudged that 
the customary dowry [a woman of her standing would receive] (mahr al- 
mithl ) [be paid]. 
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If it is the same as what the husband acknowledges, or less [than that 







amount], [the judge] decides according to what the husband says. If it is the 
same as what the wife claims, or more [than that], [the judge] decides 
according to what the wife claims. If the customary dowry [a woman of her 
standing would receive] is more than what the husband acknowledges and 
less than [that] which the wife claims, [the judge] gives judgement that she is 
to receive the customary dowry [a woman of her standing would receive]. 
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When two parties disagree with regards to a lease before the objective 
is achieved, they take oaths and repay each other. 

If they differ after the achievement [of the objective], they do not swear 
oaths, and The [legally decisive] statement is the word of the employer. 4 
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If they differ after the fulfilment of a portion of what has been contracted 
upon, they take oaths and the contract regarding the remainder is repealed. 
The [legally decisive] statement about what is already past, is the statement 
of the employer [together] with his oath. 
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When a master and a slave who has contracted to buy his freedom 
(mukatab) differ with regards to the property of the contract to buy his 
freedom ( kitabah ), they do not swear oaths, according to Abu Hanifah, may 

Allah have mercy on him. 1245 They, 1246 may Allah have mercy on them, 
however, say that both of them swear oaths and the contract to buy his 
freedom is annulled. 
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When spouses differ with regards to household goods, then whatever is 




useful to men is for the man, and whatever is useful to women is for the 
woman, and whatever is useful to both of them is for the man. 


JfUJ ‘ J* 


If either of the two [spouses] dies, and his heirs differ with the other 
[spouse], then whatever is useful to men and women is for the survivor of the 

two. 1247 





Abu Yusuf, may Allah have mercy on him, said that the woman 48 is 
given the like of what she would normally be furnished with, and the 
remainder is for the husband. 
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When a man sells a slave-woman and she bears a child and the seller 
claims him, then if she had delivered him within less than six months from 
the day that he had sold her, he is the son of the seller, and his mother is umm 
al-walad to him [the seller]. The sale is annulled and the payment [is] 
returned. If the purchaser claims him [together] with the claim of the seller or 
[even] after it, then the claim of the seller is more rightful. 


Jj-; J y JSS? J j+A fc- ^ jft A, O.W- 01 


u-3 


_cyLija j' V! caJ ^ui \S y- 


If she bears him after more than six months but less than two years, the 
claim of the seller is not accepted for that unless the buyer confirms it. 
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If the child [of the slave-woman] dies and the seller claims him, and she 
had delivered him in less than six months, the paternity [of the seller] is not 
established, nor is the mother declared umm al-walad. 
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If the mother dies and the seller claims [the child], and she had delivered 
him in less than six months, his paternity of the child is established, and the 
seller takes him [into his custody] and returns the full payment [to the 
purchaser], according to the verdict of Abu Hanlfah, may Allah have mercy 
on him. They, may Allah have mercy on them, say that he returns the 
share of the child not the share of the mother . 1252 






L » 1 ' - J - 


1 L5^ 5 ' 


Whoever claims the paternity of one of a pair of twins, his paternity of 
both of them is established. 



SHAHADAT - TESTIMONY 
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Testimony is an obligation which the witnesses are bound to discharge, 
and it is not permissible for them to conceal it when the plaintiff demands [it] 
of them. 
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In testimony concerning hudud, the witness is given the choice between 
concealing or disclosing, but concealing is better, except that it is incumbent 
upon him to testify with regards to the property in [the hadd of] theft, and so 
he says, “He took the property,” and does not say, “He stole.” 
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Testimony is of [various] levels, of which there is testimony concerning 
unlawful sexual intercourse. For this four men are a condition and the 
testimony of women is not accepted for it. 
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Testimony for the other infringements of the limits (hudud) 4 and 
retaliation ( qisas ); for them, the testimony of two men is accepted and the 
testimony of women is not accepted. 
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In other rights, the testimony of two men or one man and two women is 
accepted, irrespective of whether that right is a property or something other 
than property, such as marriage, divorce, agency and bequests ( wasiyyah ). 
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For childbirth, virginity and feminine blemishes in areas which men do 
not behold, the testimony of a single woman is accepted. 
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In all of these [cases], being a credible witness (‘ adalah ) and wording 

[indicating] testimony ( shahadah ) 7 are necessary, so that if the witness 

does not mention the wording of testimony and says, “I know...,” or “I am 
sure...,” his testimony is not accepted. 
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Abu Hanlfah, may Allah have mercy on him, said that the judge (hakim) 
confines himself to the apparent probity (‘adalah) of the Muslim, except in 
contravention of the legal limits (hudud) and [cases of] retaliation (qisas) 

where he investigates the witnesses. 18 And if the litigant impugns them, 
[the judge] investigates them. Abu Yusuf and Muhammad, may Allah have 
mercy on them, say that it is important that he investigates into them in 
private and in the open. 
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Whatever the witness undertakes [in testimony] is of two types: 

First, that whose ruling is established by itself , 1 for example sale, 
confession, expropriation, homicide and the judgement of the judge (hakim). 
So, when the witness hears that 1260 or sees it, it is permitted [for him] to 
testify to it, even if he is not asked to testify. He should say, “I testify that he 
sold [it],” and not say, “He has made me a witness.” 
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[Another] example of [testimony is the second type], that whose ruling is 
not established of itself, for example, testifying to testimony. So, when 
someone hears a witness testifying to something, it is not permitted for [the 
second person] to testify to the testimony of [the witness] unless [the witness] 
makes him a witness [to the testimony]. Likewise, if he hears him calling a 
witness to testify to his testimony, it is not for the listener to bear witness to 
that. 
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It is not lawful for the witness, when he sees [his own] script, to 
testify, unless he remembers the testimony [well]. 


Acceptable and Unacceptable Witnesses 
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Testimony is not accepted from: 





1. The blind, 

2. Slaves, 

3. Someone convicted of hadd [punishment] for unsubstantiated 
allegations of sexual misconduct ( qadhf) - even if he repents, nor is 

4. The testimony of a father [in favour] of his child or his grandchild 
[accepted], or 

5. The testimony of a child [in favour] of his own parents or grandparents. 
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Testimony is not accepted from: 

6. Either spouse [in favour] of the other, nor is 

7. The testimony of a master [in favour] of his slave [accepted], or [in 
favour] of his slave who has contracted to purchase his freedom 
( mukatab ), nor is 

8. The testimony of a [business] partner [accepted, in favour] of his 
partner concerning that in which they have partnership. 
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The testimony of a man [in favour] of his brother or [in favour] of his 
paternal uncle is accepted. 
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Testimony is not accepted from: 

9. An effeminate person ( mukhannath ), 

10. A professional mourner ( nd’ihah ), 

11. A [professional] female singer, 

12. Someone who is a drunkard for the sake of amusement, 

13. Someone who has a bird hobby, 4 

14. Someone who sings for the public, 




15. Someone who practises major wrong actions to which hadd 
[punishments] are attached, 

16. Someone who enters the public baths without a loincloth, 

17. Someone who consumes usury (riba), 
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18. Someone who gambles with backgammon and chess, and 

19. Someone who practises disgusting acts such as urinating in the public 
roadway, eating on the path [etc.], 

20. The testimony of someone who openly abuses the first community 
(salaf) is [also] not accepted. 
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The testimony of the people of erroneous views (ahl al-ahwa’) is 
accepted, except [that of] the Khattabiyyah. 3 


The testimony of the dhimmTs against each other is accepted, even if their 
religions differ. 

The testimony of a non-Muslim from a land at war with the Muslims 
(harbi) for or against a non-Muslim living under Muslim governance 
(dhimmT) is not accepted. 
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If the good deeds [of a man] are predominant over [his] bad deeds, and the 
man is one who abstains from major wrong actions, his testimony is 
accepted, even though he may commit acts of disobedience (minor wrong 
actions). 
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The testimony of the uncircumcised, eunuchs and the illegitimate [person] 
is accepted, and the testimony of a hermaphrodite is [also] valid. 


Conformity of Testimony 

When evidence conforms to claims, it is accepted, but if it contradicts 
them, it is not accepted. 
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The unanimity of two male witnesses in word and meaning is taken into 
account, according to Abu Hanlfah, may Allah have mercy on him. So if one 
of the two testifies for one thousand, and the other for two thousand, their 

testimony is not accepted, according to Abu Hanlfah, may Allah have 
mercy on him. Abu Yusuf and Muhammad, may Allah have mercy on them, 
however, say that it is accepted for one thousand. 
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If one of the two testifies for one thousand, and the other for one thousand 
five hundred, and the plaintiff claims one thousand five hundred, their 
testimony is accepted for one thousand. 
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When both of them testify that it was one thousand, and one of them says, 
“He has [already] paid him five hundred of that,” their testimony regarding 
the one thousand is accepted but his statement, “He has paid him five 




hundred of that,” is not listened to unless another [witness] testifies with him. 
It is essential for the witness that when he learns that, he does not testify 
regarding the one thousand until the plaintiff confirms that he has taken 
possession of the five hundred. 
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When two [male] witnesses testify that Zayd was killed on the day of 
sacrifice ( nahr ) in Makkah, and two others testify that he was killed on the 
day of sacrifice (nahr) in Kufa, and they get together with the judge (hakim), 
neither of the testimonies is accepted. If either of the two [testimonies] 
precedes [the other] and [the judge] gives judgement according to that, then 
later the other [testimony] emerges, it is not accepted. 
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The judge does not listen to testimony of invalidation (jarh) or negation 
(nafy), and he does not issue a verdict based upon it, except that which is a 

right [for someone]. 
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It is not permitted for a witness to testify [regarding] that thing which he 
did not see with his own eyes, except for paternity, death, marriage, 
consummation and the jurisdiction of the judge. He has the capacity to testify 
regarding these when he considers the one who informs him of them to be 
reliable. 
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Testimony against testimony is permitted in [the case of] every right 







which does not lapse due to an ambiguity, but it is not accepted in cases of 
hadd punishment and retaliation ( qisas ). 
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The testimony of two [male] witnesses against the testimony of two [other 
male] witnesses is permitted, but the testimony of one [male witness] against 
the testimony of one [other male witness] is not accepted. 
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The procedure of testimony is that the witness of the source (shahid al- 
asl ) (or primary witness) says to the witness of the subsidiary (shahid al- 

far‘) (or secondary witness), “Testify to my testimony that I bear witness 
that so-and-so, the son of so-and-so, confirmed to me regarding such-and- 
such, and he has made me a witness for himself.” 


jU. Je- dh J Jl J 


If he does not say, “He has made me a witness for himself,” it is [still] 
valid. 
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The secondary witness, at the delivery [of his testimony], says, “I testify 
that so-and-so confirmed to him regarding such-and-such, and he said to me, 
‘Testify to my testimony regarding that,’ hence I testify to that.” 
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The testimony of the secondary witness is not accepted unless [all] the 
primary witnesses die, they are absent at a distance of three days [travel] or 




more, or they fall ill to such an extent that, due to it, they are unable to attend 
the session of the judge (hakim). 
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If the secondary witnesses declare the primary witnesses to be honest it is 
valid, but if they remain silent regarding their honesty, it is [also] valid, and 
the judge [then] investigates their 12 circumstances. 





If the primary witnesses decline to testify, the testimony of the secondary 
witnesses is not accepted. 
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Abu Hanlfah, may Allah have mercy on him, said regarding false 
testimony, “I publicise him in the market but do not give him a discretionary 
punishment.” They, may Allah have mercy on them, said, “We beat him 
painfully and imprison him.” 




AR-RUJU‘ ‘AN ASH-SHAHADAH - RETRACTION 

OF TESTIMONY 
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When witnesses retract their testimony prior to a ruling [being made] 
upon it, their testimony lapses and there is no liability on them. 


But if judgement has been passed based on their testimony, then later they 
retract [their testimony], the judgement is not repealed and they are liable for 
whatever damage they have done with their testimony. 
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Retraction is only valid in the presence of the judge (hakim). 
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When two [male] witnesses testify with regards to property and the judge 
(hakim) decides on the basis of [their testimony], then later both of them 
retract [their testimony], they are both liable for the property to the 

victim. If one of the two retracts [his testimony], he is liable for a half. 8 
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If three [witnesses] testify and one of them retracts [his testimony], there 






is no liability against him, but if another retracts, both of the retractors are 
[together] liable for a half of the property. 
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If one man and two women testify, and one woman retracts [her 
testimony], she is liable for a quarter of the right, but if both the women 
retract [their testimonies], both of them are [ jointly] liable for a half of the 
right. 
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If one man and ten women testify, and eight of those women retract [their 
testimonies], there is no liability against them 3} , but if another 1281 retracts 
[her testimony], then the women are [liable] for a quarter of the right. 3 
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If the man and the women [all] retract [their testimonies], then on the man 
[there is liability for] a sixth of the right and on the women five-sixths of the 

right, according to Abu Hanlfah, may Allah have mercy on him. They, 6 
may Allah have mercy on them, said that the man is liable for a half, and the 
women are [ j ointly] liable for a half. 
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If two [male] witnesses testify against a woman regarding marriage 
according to the amount of dowry customary for someone such as her (mahr 
al-mithl ) or more, then later both of them retract [their testimony], there is no 







liability against them. If they testify for less than the customary dowry, then 
later retract [their testimony], they are not liable for the loss, 184 and likewise, 
when both of them testify against a man that he married a woman for the 
amount of the customary dowry or less - but if they testify for more than the 
customary dowry then later retract [their testimony], they are liable for the 
excess. 
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If [two male witnesses] testify to the sale of something according to the 
customary value 8 or more, then later retract [their testimony], they are not 
liable [for anything]. If, however, it was for less than the value, they are both 
liable for the loss. 
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If they testify against a man that he divorced his wife before 
consummation with her, then later they retract [their testimony], they are 
liable for half the dowry. If, however, [the testimony] was [that he divorced 
her] after consummation, 8 they are not liable [for anything]. 
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If they testify that he freed his slave, then later they retract [their 
testimony], they are both liable for his [the slave’s] value. 
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If they testify regarding retaliation ( qisas ), then later they retract [their 
testimony] after the killing [of the accused], they are both liable for 
compensatory payment ( diyah ), but retaliatory punishment is not awarded to 
them. 
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If secondary witnesses go back [on their testimony], they are liable. 
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If primary witnesses retract [their testimony] and say, “We did not make 
the secondary witnesses as witnesses to our testimony,” there is no liability 
upon them. If they say, “We made them witnesses but we have erred,” then 
they are liable. 
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If the secondary witnesses say, “The primary witnesses lie,” or “...they err 
in their testimony,” no heed is paid to that. 
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When four [males] testify regarding unlawful sexual intercourse ( zina ) 

and two [male] witnesses [testify] regarding ihsan , 1287 , 1288 and the witnesses 
to ihsan retract [their testimony], they are not liable [for anything]. 




When those who declare people to be worthy witnesses 89 retract their 
[testimony] that [those people are] worthy ( tazkiyah ) * to be witnesses, they 
are liable. 1291 
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When two male witnesses testify regarding an oath, and two male 
witnesses [testify] regarding the presence of a stipulating, then later they [all] 
retract [their testimony], the liability is upon the witnesses of the oath in 
particular. 1292 
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AdAb al-qAdI- conduct of the judge 
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The appointment of a judge is not valid unless [all] the conditions of 
[being] a valid witness are united in the appointed person ( muwalla ), and 
he is a jurist capable of reaching an independent judgement ( mujtahid ). 
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There is no objection to someone undertaking the position of being a 
judge who is sure about himself that he will fulfil its obligations. It is, 
however, disapproved for someone to undertake it who fears his incapacity 

for it and is not secure in himself [from committing] injustice in it. 
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One should not seek appointment [as judge] nor should one ask for it. 
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Whoever is made a judge, the register ( dTwan ) of the judge prior to him is 
surrendered to him. 
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He investigates the condition of the prisoners. So, whoever of them 
acknowledges a right, [the newly-appointed judge] binds him to it, 




and whoever denies, [the judge] does not accept the statement of the [ judge] 
who was removed [from office] unless there is evidence. 8 If evidence is 
not produced, he does not rush into releasing [the prisoner from prison] until 
he has announced [a claim of a charge] against him and sought [disclosure] in 
his case. 
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He investigates deposits and the incomes [generated] by endowments and 
he acts according to what is established by the evidence, or what the person 
in whose possession they are acknowledges. 
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He does not accept the statement of the [ judge] who was removed 
[from office] unless the one in whose possession it is acknowledges that the [ 
judge] who was removed [from office] submitted it (i.e. the evidence) to him, 
and so he accepts his statement about it. 
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The judge sits in open session 300 in the mosque. 
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He does not accept gifts except from an un-marriageable relative (dhu 
rahm mahram ), or from someone who had made it his custom to give him 
gifts prior to [his appointment to] judgeship. 
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He does not attend an invitation [to a meal] unless it is general. He 
attends funerals and visits the sick. 
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He should not show hospitality to one of two litigants without the other. 
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When both [of the litigants] are present, he should treat them both equally 
in seating and attention. 
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He does not speak in confidence to either of them nor does he make 
gestures to him, and he does not prompt him with any argument. 
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When the right has been reliably established in his view and the one in 
whom the right is vested ( sahib al-haqq ) demands that his debtor be held in 
custody, [the judge] does not hasten to take him into custody. He orders him 
to pay what he owes. 1304 Then, if he refuses, [the judge] detains him, in 
[respect of] each debt which is binding on him, in lieu of property which has 
come into his possession such as the payment for goods loan and in lieu of a 
loan, or which is binding on him because of a contract, such as dowry and 

standing surety. 
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[The judge] does not detain him for anything other than that if he says, “I 

am poor,” 1 unless his creditor proves that he does have property, [in which 
case the judge] imprisons him for two or three months. Thereafter, he makes 

enquiry about him. Then, if no property of his appears, he sets him 
free 08 but he does not interpose between him and his creditors. 
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A man is imprisoned for [not paying] his wife’s maintenance. 1 
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A father is not imprisoned for his son’s debt, unless he refuses to spend on 
[the son]. 


The judgement of a woman is permitted in everything other than in cases 
of hadd punishments and retaliation ( qisas ). 
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The document of one judge to [another] judge is accepted concerning 
rights, if [a litigant] testifies to him in his presence. So, if they testify 
against a present litigant, [the judge] decides according to the testimony 
and writes his decision. If they testify without the presence of the litigant, 
[the judge] does not pass judgement and he writes [the details] regarding the 
testimony so that the [ judge] addressed (maktub ilayhi ) may pass 

judgement. 
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The document is only accepted with the testimony of two male witnesses, 
or one male and two female witnesses. It is incumbent that he reads the 

document to them so that they may know what it contains. Then he seals 
it and hands it over to them. 
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When [the written testimony] reaches the [other] judge, he does not accept 



it without the presence of the litigant. When the witnesses hand it over to 
him, he looks at its seal. When they testify that, “It is the document of so- 
and-so the judge. He handed it to us in the session of his verdict and [in] his 
jurisdiction, and he read it to us and sealed it.” The judge opens it and reads it 
to the litigant and binds him to whatever 1317 it contains. 

** .4 ■ •* 


The document of one judge to [another] judge in [respect of] hadd 
punishments and retaliation ( qisas ) is not accepted. 
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The judge may not deputise [anyone] to pass judgement unless that 
[authority] has been delegated to him. 
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When the order of a judge (hakim) is raised to [another] judge ( qadi ), he 
endorses it, unless it opposes the Book [of Allah], the Sunnah, the consensus 

[of jurists] (ijma‘) or it is a statement for which there is no evidence. 8 
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The judge does not decide against an absentee unless his representative is 
present. 1319 


jlS ^g--i j 



When two men appoint someone as an arbitrator (hakim) between 
themselves, and they agree to his judgement, it is permitted if he has the 

qualifications of an arbitrator. 
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The appointment as arbitrator of a non-Muslim, a slave, a non-Muslim 




living under Muslim governance ( dhimmi ), someone convicted of 
unsubstantiated accusations of illegal sexual intercourse ( qadhf ), a 
transgressor ( fasiq ) and a minor are not permitted. 


As long as he has not adjudicated between the two, each of those who 
appointed another as a hakim (muhakkims ) [between them] may rescind [the 
authority]. 

J 

When [the arbitrator] adjudicates, it is binding on both of them. 
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If he refers his verdict to the judge and it conforms to his madhhab, he 
endorses it, but if it contradicts it, [the judge] nullifies it. 


The appointment of an arbitrator is not allowed in cases involving hadd 
punishments and retaliation ( qisas ). 
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If they appointed [someone] as arbitrator in accidental homicide ( dam al- 
khata ’), and the arbitrator issues a verdict that the group responsible for his 
compensatory payments (‘ aqilah ) must pay a compensatory payment, his 

judgement is not executed. 
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It is permitted for him to hear testimony and decide refusal to take oaths 
( nukul ). 
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The decision of the arbitrator in favour of his parents, his child and his 
wife is void. 




QISMAH - DIVISION 
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The leader (Imam) should appoint a distributor ( qasim ), whom he 

provides for from the bayt al-mal, 4 [in order] to distribute [shares] between 
the people without a fee [from them]. If [the Imam] does not do that, [then] 

he should appoint a distributor to distribute for a fee. 
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It is obligatory that he be just (‘ adl ), trustworthy and one who knows the 
[rules and methods] of distribution. 

The judge does not compel people to [only] one distributor. 
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He does not leave the distributors sharing. 
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The fees of the distributors are [paid according] to the number of the 
heads of [the heirs], according to Abu Hanlfah, may Allah have mercy on 

him. 1328 They, 1329 may Allah have mercy on them, however, said, “... 
according to the proportion of the shares.” 
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When those who share come to the judge and in their possession there is a 

building or an estate, and they [all] claim that they have inherited it from 
so-and-so, the judge shall not have it partitioned unless they establish 
evidence of the death of [said person] and [of] the number of his heirs, 


according to Abu Hanlfah, may Allah have mercy on him. They, 1 may 
Allah have mercy on them said [that the judge] apportions it according to 

their verification, and he mentions in the document of division that he had 
it divided according to their word. 
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If the property is shared ( mushtarak ), of that which is other than real 
estate (i.e. is moveable), and they claim that it is inheritance, [the judge] 
apportions it according to the saying of all of them. 
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Regarding real estate, if they claim that they have bought it, then [the 
judge] has it divided among them. 
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If they claim ownership but they do not mention how it was transferred to 
them, [the judge] [still] has it divided between them. 
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If each one of those who share derives benefit from his [own] share, [the 
judge] has [the property] divided upon the demand of [any] one of them. 
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If [only] one of them derives benefit [from the property] and the other 
suffers loss due to the smallness of his share, then [in this case,] if the owner 
of the large [share] demands it, it is not to be divided, but if the owner of the 
small [share] demands it, it is not to be divided. 

If each of the two [who share] suffers harm, [the judge] does not have it 
divided without the mutual consent of both of them. 


J 




[The judge] has goods divided when they are of the same kind, but he 
does not have two genera divided, one against the other, except with the 
mutual consent of both of them. 
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Abu Hanlfah, may Allah have mercy on him, said that he does not have 

slaves and gems distributed, but Abu Yusuf and Muhammad, may Allah 
have mercy on them, said that he has slaves distributed. 


He does not have public baths, wells or querns divided up, except when 
those who share them mutually consent [to that]. 
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When two heirs come to the judge and both of them produce evidence of 
the death [of the owner] and [of] the number of heirs, and [that the] building 
is in their possession, and along with them [in the heirs] there is an heir [who 
is] absent, the judge divides it up on the demand of those present and 















appoints an agent for the absentee who receives his share [for him]. But if 
they are purchasers, he does not have [it] divided up in the absence of any of 
them. 
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If the real estate, or some [part] of it, 1338 is in the possession of an 
absentee heir, [the judge] does not divide it up. If [only] one heir attends, he 
does not have it divided up. 

j. Jiij> JC-jlT j 

H 

43l aJJI 5 ^ i 3 

*■ ++ • 

■" * \ 




When there are some collectively owned buildings in one city, each 
building is partitioned individually, according to the verdict of Abu Hanlfah, 
may Allah have mercy on him. They, 1 may Allah have mercy on them, 
however, said that if the division of some of the [buildings] for others is more 

beneficial for [the collective owners], [the judge] divides them [like that]. 
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If [the collectively owned property consists of] a building and an estate, or 
a building and a shop, he divides each one individually. 
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The distributor makes a diagram of whatever he is to divide and he does it 
fairly. He measures it 1 and he values the building. He separates each 
share from the rest with its passage and its drain [included] so that there does 












not remain any connection for the share of one of them with the share of the 

other. 1 He writes [down] the names of [the co-owners] and he casts them 
in lots. He then nominates one share as the first, [that] which is next to it as 
the second, [that] which is next to it as the third, and so on. Then he draws 
the lots. Whoever’s name emerges first has the first share, whoever emerges 
second has the second share [and so on]. 




Dinars and dirhams are not included in the division except with their 
[the heirs’] mutual consent. 
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If [the real estate] has been divided between them and one of them has a 
rivulet on the property of another, or a pathway which was not a 
stipulation in the division, 48 if the diversion of the pathway and the rivulet 
[away] from [the property of the other person] is possible, then he may not 
take a pathway or rivulet in the share of the other, but if that is not possible, 
the division is rescinded. 
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If there is a lower storey [but] no upper storey to it, 349 an upper storey 
[but] no lower storey to it or a lower storey [which does have] an upper 
storey to it, each one is valued individually and divided according to its 
value and it is not taken into account without that. 
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When applicants for division differ, 13 and two distributors testify, 
their [the two distributors’] testimony is accepted. 
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If one of [the applicants for the division] claims an error and thinks that 
something has entered the possession of his partner [in the division] and he 
[himself] had testified against himself of the full execution [of the 
division ], 1354 he is not confirmed in that [claim] without evidence. 
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If he says, “I have received my right,” and then later [says,] “I took [only] 
a portion of it,” the [legally valid] statement is the word of his adversary 1355 
along with his oath. 
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If he says, “[The portion] up to such a place [legally] fell to me but was 
not surrendered to me,” and he had not testified against himself regarding the 
execution, and his co-owner belies him, they both swear oaths, and the 
division is rescinded. 
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If someone is entitled to a share of one of the two, the division is not 
rescinded, according to Abu Hanlfah, may Allah have mercy on him, and he 
resorts to that [amount of] portion from the share of his co-owner. Abu 
Yusuf, may Allah have mercy on him, said, “The division is rescinded.” 















IKRAH - COERCION 
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Coercion - its [legal] ruling is established when it comes about from 
someone who has the capacity of enforcing whatever he threatened, [be he] a 

king or a thief. 
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When a man is coerced into selling his property, or buying goods, or 
confirming a thousand dirhams for [another] man or to lease out his [own] 
house, and he was coerced to do that with [the threat of] murder, severe 
beating, or with imprisonment, 8 

[and] so he sells or buys, then he has the choice: 

1. If he wants, he may confirm the sale, or 

2. If he wants, he may annul it and return the sold item. 
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If he had taken the payment willingly, then he has endorsed the sale, 
but if he had taken the payment reluctantly, it is not an endorsement, and 
he must return it if it is still in his possession. If the sold goods have perished 




in the possession of the buyer, and he was not compelled, [then] he pays in 
compensation its value, and the coerced person ( mukrah ) may receive 
compensation from the one who applied coercion ( mukrih ), if he wants. 4 
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Whoever is compelled to eat carrion, or drink wine, and he is coerced into 
that with [the threat of] detainment, beating or fettering, it is not lawful for 
him, unless he is coerced with something from which he fears for his life, or 
with [harm to] one of his limbs. Thus, when he fears that, it is permitted for 
him to proceed with whatever he has been coerced to do. It is not permitted 
for him to patiently endure that which he has been threatened with. If he 
endures it until they carry it out and he has not eaten [the carrion or drank the 
wine], then he is guilty [of wrongdoing]. 
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If someone is coerced into rejecting Allah, exalted is He, or abusing the 
Prophet M by [the threat of] fettering, detainment, or beating, then that is not 
coercion until he is coerced with a matter from which he fears for his life or 
[harm to] one of his limbs. Thus, when he fears that, it is permitted for him to 
express whatever they command him with but to dissimulate. So, when he 
says that and his heart is at rest in faith, there is no guilt [of wrongdoing] 
upon him, but if he endures it until he is killed and does not express disbelief, 
he will be rewarded. 
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If he is coerced into wrecking the property of a Muslim because of a 
matter from which he fears for his life or [harm to] one of his limbs, it is 
permitted for him to perform that [act or omission]. The owner of the 
[wrecked] property receives compensation from the person who coerced 
[him]. 
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If he is coerced by [the threat of] being killed to murder someone else, it is 
not permitted for him to proceed with that. He should patiently endure [the 
pressure of the threat] until he [himself] is killed. If [the coerced individual] 
kills [the victim], he is guilty of wrongdoing, and retaliation ( qisas ) is due 
against the one who coerced him, if the killing was deliberate. 
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If he is coerced into divorcing his wife or setting his slave free and he 
does [that], whatever he was coerced into takes effect. [The person who was 
coerced] resorts to whoever coerced him into [doing that] for the value of the 
slave, and he resorts [to him] for a half of the wife’s dowry if [the coerced] 
divorce was [made] prior to consummation [of the marriage]. 
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If he is forced into [committing] unlawful sexual intercourse (zina), the 
hadd punishment is obligatory upon him, according to Abu Hanlfah, may 
Allah have mercy on him, unless the Sultan compels him. They, may 
Allah have mercy on them, however, said [that] the hadd [punishment] is not 



binding on him. 
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When someone is coerced into apostasy ( riddah ), his wife is not finally 
divorced from him. 


SIYAR 1367 - CAMPAIGNS 
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Jihad is a collective obligation; when a group of the people establish it, 
[the obligation] lapses from the rest, but if none of them establish it, [then] all 

of the people are guilty of wrongdoing by its omission. ’ 8 
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Fighting unbelievers is obligatory, even it they do not initiate it against 

us. 1369 
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Jihad is not obligatory for minors, slaves, women, the blind, the disabled 
or amputees. 
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When the enemy attacks a city, repulsing [the attack] is obligatory on all 
the Muslims: [in such circumstances] women go out [to fight] without the 
permission of their husbands, and slaves without the permission of [their] 
masters. 
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When Muslims enter territory at war [with the Muslims] (dar al-harb ) and 
they lay siege to a city or to a fort, they invite [the inhabitants] to Islam. If 
[the inhabitants] accept them, [then] [the Muslims] desist from fighting them, 
but if they decline, [the Muslims] call them to pay jizyah. 


If they give it (jizyah ), then they have [as a legal right] whatever the 
Muslims have, and [the legal duties] due on them are whatever are due on 
[the Muslims]. 1370 
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It is not permitted to fight those whom the invitation of Islam has not 
reached, except after [the Muslims] have invited them [to Islam]. 



£j^a.h ajiL y y^->. j 



It is recommended to invite those whom the invitation of Islam has 
[already] reached [before fighting them], but that is not obligatory. 
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If they refuse, [the Muslims] should seek the aid of Allah, exalted is 

He, against them and wage war on them. They should fire catapults at 
them and burn [their buildings and strategic positions]. They should unleash 

water against them and cut down their trees and destroy their crops. 
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There is no objection in shooting them [with arrows], even though there 
may be Muslim prisoners or traders amongst them. 
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If they shield themselves with children of the Muslims, or with prisoners, 
[the Muslims] should not cease shooting at them [with arrows]. With the 
shooting [of arrows, etc.] they target non-Muslims, but not the Muslims. 


jlS" 'i[ jy4- 

V 3 '4Ji jdA’ - * J (j^jd 


There is no objection in taking women and copies of the Qur’an ( mushafs ) 
with the Muslims when the army is great and there is confidence in it. It is 
disapproved to take them in a detachment ( sariyyah ) when there is no 
confidence in it. 
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Women do not fight except with the permission of their husbands nor 
slaves except with the permission of their masters, unless the enemy 

attacks. 1374 
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The Muslims are required not to: 

1. Be treacherous, 

2. Act unfaithfully in taking from the spoils, 

3. Mutilate, or 

4. Kill 

a. A woman, 

b. A minor, 

c. An enfeebled old man, 

d. The blind, or 

e. The disabled, 

unless any one of these [persons] are people who have an insight into 
war, 13 or the woman is a queen. 






f. The insane are not to be killed [either]. 


On Truce 
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If the leader (Imam) thinks that he should make a truce with the [enemy] 
combatants, or [with] a group of them, and in that there is some benefit for 
the Muslims, there is no objection to that. 
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If he secures a truce with them for a period, then later thinks that breaking 
the truce is more beneficial, he is to [formally] renounce [the truce] to [the 
enemy] and fight them. 
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If [the enemy] initiates [the breach of the truce] by treachery, [the Imam] 

should fight them and not [formally] renounce [the truce] to them, 8 if that 
[breach] was by their arrangement. 



If their slaves leave towards the army of the Muslims, they are free. 
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There is no objection to the [Muslim] army: 

1. Foddering [its animals] in enemy territory ( dar al-harb ), 

2. Eating whatever they find of food, 

3. Making use of firewood, 

4. Embrocating with oil, and 

j_ Fighting with [the use of] whatever of weapons they find - all of that 
without distribution [by the Imam]. 








It is not permitted for them to sell any of that nor to hoard it. 
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Whoever of them becomes Muslim, due to his [acceptance of] Islam he 
thus protects his [own] life, his minor children, all of his wealth [that is] in 
his possession or entrusted for safekeeping to a Muslim or to a non-Muslim 

living under Muslim governance ( dhimmT ). 
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If we [the Muslims] overcome his house, then his real estate property is 
fay ’-booty, 3 his wife, his mount and his major children are [all] fay ’-booty. 
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Weapons ought not to be sold to the [enemy] fighters, nor may they be 
equipped with those [weapons] nor may prisoners be ransomed, 8 according 

to Abu Hanlfah, may Allah have mercy on him. They, 8 may Allah have 
mercy on them, however, said that Muslims’ prisoners are ransomed with 
them [Muslims imprisoned by the enemy]. 
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It is not permitted to [show] favours to them. 
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When the leader (Imam) conquers a city by force, then he has the choice: 
1. If he wants, he divides it between the victorious fighters (ghanims), or 






2. If he wants, he confirms 3 its inhabitants on it and applies jizyah to 
them and kharaj (land tax) to their lands. 

4^b lj J>-1 e-Li 


With regards to the prisoners, he has the choice: 

1. If he wants, he kills them, 

2. If he wants, he enslaves them, or 

„ If he wants, he leaves them as free men under the contract of the 
dhimmah to the Muslims. 
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It is not permitted for him to return [the prisoners] to the territory at war 
(dar al-harb). 
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When the leader (Imam) decides to return to the Muslim lands (dar al- 

Islam ) and with him there are cattle 8 4 and he is not able to transport them to 
the Muslim lands, he slaughters them and burns [their carcasses], and he does 
not hamstring them or leave them [roaming free]. 

He does not distribute the booty in enemy territory until he takes it to the 
Muslim lands. 
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The auxiliary and the fighter in the army are [deemed] the same. 
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When reinforcements reach [the Muslims] in enemy territory (dar al- 
harb) before they take the booty to Muslim lands, [the reinforcements] share 




with them in it. 
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People of the army’s market 1 have no right to booty unless they fight. 



When a free man or free woman grant safety to a non-Muslim, or a group 
or the inhabitants of a fortress or a city, their promise of safety is valid. It is 
not permitted for any of the Muslims to kill them unless there is a corrupting 
[element] in that, [in which case], the leader (Imam) formally renounces [the 
promise of safety] to them. 



It is not valid for a non-Muslim living under Muslim governance 
(i dhimmi ), a prisoner-of-war or a [Muslim] trader who visits [the enemy] to 
grant safety. 




It is not valid for a legally incompetent slave to grant safety, according to 
Abu Hanlfah, may Allah have mercy on him, unless his master permits him 
[to take part] in the fighting. Abu Yusuf and Muhammad, may Allah have 


mercy on them, however, said that his [granting of] safety is valid. 88 



When the Turks overcome the Romans, 8 imprison them and take their 
property, they take ownership of it. And if [the Muslims] overcome the 



Turks, whatever we find from that is lawful to us. When they overcome our 
property and they take it [back] to their homes, they acquire ownership of it. 
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If the Muslims then conquer that ' and [its owners] find it prior to [its] 
distribution [among the Muslim fighters], it is for them for nothing [as 

payment]. But if they find it after distribution, they take it [back] with 
payment, if they wish [to take it back]. 
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If a trader enters enemy territory (dar al-harb ) and buys that [property], 
then takes it to Muslim lands, its initial owner has the choice: 

. If he wants, he may take it (i.e. buy it) for the price which the trader 
bought it for, or 

2. If he wants, he may leave it. 
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By conquest, enemy combatants do not become owners against us of 
our slaves who are to be set free on the death of their owners ( mudabbars ), 
our slave-women who are mothers of our children (umm al-walads ), our 
slaves who have a contract to purchase their freedom ( mukatabs ) or of our 
free men, but we may become owners against them of all of that. 
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When the slave of a Muslim absconds and goes in among them and they 
take him, they do not acquire ownership of him, according to Abu Hanlfah, 

may Allah have mercy on him. They, 1394 may Allah have mercy on them, 
however, said that they acquire ownership of him. 
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If a camel escapes to them and they take it, they acquire ownership of it. 


Ghana*im - Spoils 
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If the leader (Imam) has no beasts of burden on which to transport the 
spoils, he distributes it among the conquering fighters as a deposit on trust, 
for them to transport to the Muslim lands. Then, he takes it back from them 
and distributes it. 



The sale of spoils in enemy territory prior to distribution is not permitted. 
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Whoever of the conquering fighters dies in enemy territory, has no 
right in the [distribution of the] spoils. 


Whoever of the conquering fighters dies after their [spoils] being brought 
to the Muslim lands, then his share is for his heirs. 
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There is no objection if the leader promises more during the fighting and 
[thereby] urges on the fighting with the promise of more, and he says, 

“Whoever kills someone, then he has his spoils (salab ),” or he says to a 
raiding party, “I promise you a quarter after the [exclusion of the] fifth 

(j khums 1398 ).” 











After the collection of the booty, he does not reward [anyone], except 
from the fifth ( khums ). 
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When [the Imam] does not promise the spoils ( salab ) to the person who 
killed [the slain enemy], then it is [made] a part of the total booty, and the 
person who killed him and others are equal with respect to it. 


The spoils (salab) are whatever clothes and armour the slain [enemy 
fighter] has on as well as his mount. 
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When the Muslims leave enemy territory, it is not permitted for them to 
feed [their animals] from the booty nor for them to eat anything from it. 


Whoever has some fodder or food left over should return it to the booty. 
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[Only] the leader distributes the booty. He takes out a fifth (khums) and 
distributes the [remaining] four-fifths among the conquering fighters: two 
shares [each] for cavalry and one share [each] for infantry, according to Abu 

Hanlfah, may Allah have mercy on him. They, 4 may Allah have mercy on 
them, however, said, “For [each of] the cavalry there are three shares.” 
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There is only a share for one horse. Common horses and pedigree horses 
are the same. He does not appoint shares for riding camels or mules. 
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Whoever enters enemy territory as cavalry and his horse perishes is 
entitled to a share as cavalry. 
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Whoever enters as infantry and then buys a horse is entitled to a share as 
infantry. 
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There are no shares for slaves, women, non-Muslims living under Muslim 
governance ( dhimmis ) or minors, but the leader may give them as a gift, as he 
sees fit. 
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With regards to the fifth ( khums ), it is divided into three shares: 
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1. A share for orphans, 

2. A share for the needy, and 

3. A share for travellers. 


j 


til Vj lSJ - 5 

Poor close relatives (dhawu’l-qurbd) are comprised among them and 
they are given priority, but the wealthy of them are not given anything. 
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Whatever Allah, exalted is He, has mentioned of the fifth (khums) for 
Himself in His Book, it is [there] to open the speech, deriving blessing from 
His name. 1403 
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The share of the Prophet lapsed with his demise, just as did the safi 4 
and the share of [his] close relatives who were entitled to it during the time of 
the Prophet due to victory, and after him due to poverty. 
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When one or two people enter enemy territory raiding without the leader’s 
permission and they take something, the fifth is not taken from it. 
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But if a body [of people] who have power enter [it] and take something 
[from it], a fifth is taken from it, even if the leader (Imam) had not authorised 
them. 
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When a Muslim enters enemy territory as a trader, it is not lawful for him 
to attack anything of their property or their lives. If he deceives them and 
takes something, he acquires ownership of it [but] with an embargoed 
ownership and is ordered to give it away as sadaqah (in charity). 
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When a belligerent ( harbT) comes to us [the Muslims] as someone seeking 
temporary protection (musta’miri), it is not possible for him to stay in [our] 
land for one year. 
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The leader says to him, “If you stay for a whole year, I shall impose jizyah 
on you.” 
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So, if he stays for a year, jizyah should be taken from him and he is 
[classified] as a non-Muslim living under Muslim governance ( dhimmi ), and 
he is not left to return to enemy territory (dar al-harb ). 
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If he does return to enemy territory and leaves goods with a Muslim or a 
non-Muslim living under Muslim governance (dhimmi), or [he leaves] a debt 
in their care, his blood becomes lawful by his returning [to enemy territory], 
and whatever of his property is in the Muslim land is [now] at risk. If he 
is taken prisoner-of-war, or the [enemy] territory is overcome and he is 
killed, his debts lapse and his goods become fay ’-booty. 
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Whatever of the enemy combatants’ property the Muslims capture without 
fighting, is spent on the welfare of the Muslims, just as the land-tax ( kharaj ) 
is spent. 
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Arabian land is all land of ‘ushr. 1 It [includes] whatever is between 
‘Udhayb M 8 and the furthest stone of Yemen in Mahrah, to the extent of the 
easternmost parts of Syria. 
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The Sawad is all land of kharaj. It [includes] whatever is between 
‘Udhayb and ‘Aqabah Hulwan, and from ‘Alth 1410 to ‘Abbadan 
(Abadan). 1411,1412 

A® 


The land of the Sawad is owned by its inhabitants. Selling it as well as 
transacting with it is permitted for them. 
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All land whose owners become Muslim, or which has been conquered by 
force and has been distributed amongst the conquering fighters, is the land of 

‘ ushr , 1413 
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All land conquered by force whose owners 1414 are confirmed [in 
ownership of] it is the land of the land-tax (kharaj). 
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Whoever revivifies barren land, it is determined according to its closeness, 
according to Abu Yusuf, may Allah have mercy on him; so, if it is close to 
the land of the land-tax (kharaj), it is subject to the land-tax (kharajiyyah), 
and if it is close to the land of the tenth (‘ushr), [then] it is subject to a tenth 
(‘ushriyyah). 
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According to us [Muslims], Basra is subject to a tenth (‘ushriyyah), 
because of the consensus of the Companions, may Allah be pleased with 
them. 
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Muhammad, may Allah have mercy on him, said [that] if he revivifies it 
by a well which he digs, with a spring which he discovers, or by water from 
the Tigris or Euphrates [rivers], or from major rivers which nobody owns, 
then it is subject to a tenth (‘ ushriyyah ), but if he revivifies it with the water 
of rivers which non-Arabs had dug, like the river of the king and the River 

Yazdagird, then it is subject to land-tax (kharaj iyy ah ). 
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The land-tax that ‘Umar ^ imposed on the people of the Sawad, was: 

For every arable patch of land (jarlb ) which water reached, 4 and 

1- which was good enough for cultivation, the Hashemite qafiz, 8 
[which is] a sa ‘ and a dirham, 

2. For every lush arable patch of land (jarib), five dirhams, and 

„ For every arable patch of land (jarib ) [full] of contiguous grapevines 
and contiguous date-palms, ten dirhams. 
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For other types [of land], [ kharaj ] is imposed upon it according to its 
capacity. If it cannot support [the amount] that is imposed on it, the leader 
reduces it. 
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If water inundates kharaj land, or [the water] ceases to [reach] it or a 







calamity destroys the crops, then there is no land-tax due from them [the 
owners], but if its owner leaves it [uncultivated] then land-tax is [still] due 
from him. 




Whoever of the people who [pay] land-tax becomes Muslim, as it stands, 
land-tax is [still] taken from him. 
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It is permitted for a Muslim to buy land of kharaj from a non-Muslim 
living under Muslim governance ( dhimmi ), and land-tax is [nevertheless] 
taken from him. 

^L^ 4 i>° 4 > % 

There is no tenth (‘ ushr ) due on the produce of the land of kharaj. 


On Jizyah - The Capitation on Non-Muslims Living 
under Muslim Governance ( Dhimmls ) 


jxti djjo- : jJ-£- 


J 


^ ^ s*US' 


Jizyah is of two types: 

, Jizyah which is imposed by mutual agreement and treaty. It is 
determined according to what agreement is reached on, and 

Jizyah which the leader (Imam) initiates by enforcing it, when the 
2. leader defeats the disbelievers, and confirms them [as owners] of their 
properties. 
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He [the Imam] imposes [as jizyah ]: 

On the obviously wealthy [non-Muslim living under Muslim 

1. governance], forty-eight dirhams per year, he takes four dirhams 
per month from him, 

On the [non-Muslim living under Muslim governance ( dhimmT) of] 

2. average condition, twenty-four dirhams - two dirhams per month, 
and 

3. On the labouring poor, twelve dirhams - one dirham per month. 
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Jizyah is imposed on the People of the Book (Ahl al-Kitdb ), the Magians 
and on the idolaters from the non-Arabs, but it is not imposed on the idolaters 
of the Arabs nor on the apostates. 
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There is no jizyah due from women, minors, the chronically ill, the 
unemployed poor [ dhimmis ] or [hermit] monks who do not mix with people. 
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Whoever becomes Muslim and there was jizyah [due] from him, it lapses 
from him. 


cult- 

When two years combine upon [the non-Muslim living under Muslim 
governance (dhimmT)], both jizyahs combine with one another. 1 
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It is not permitted to build a new church or synagogue in the Muslim 
lands, but when old synagogues and churches fall into ruin, they rebuild 
them. 
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Non-Muslims living under Muslim governance (ahl adh-dhimmah ) are 
required to preserve a distinction from the Muslims in their dress, their 
mounts, their saddles and their headgear. They do not mount horses or bear 
arms. 
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Whoever refuses [to pay] jizyah, kills a Muslim, insults the Prophet * or 
has unlawful sexual intercourse with a Muslim woman, his contract has not 

been violated. 
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The contract is not violated except when he takes [himself] to enemy 
territory (dar al-harb ), or they [the non-Muslims living under Muslim 
governance ( dhimmls )] overrun a place and wage war against us [the 
Muslims]. 


On Apostates ( Murtadds ) 
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When a Muslim reneges on Islam, Islam is presented to him. If he has any 
doubt [about Islam], it is explained to him. He is imprisoned for three 




days. If he accepts Islam [it is better for him], otherwise, he is executed. If 
someone kills him prior to presenting Islam to him that is abhorrent, but there 
is nothing [as liability] against the killer. 
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As for women who renege [on Islam], they are not killed but are 
imprisoned until they become Muslims. 
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The ownership of the renegade concerning his property ceases because of 
his reneging, [and is kept] in custody. 4 Then, if he becomes Muslim 
[again], it returns to its [previous] state. 
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If someone dies or is killed whilst a renegade, whatever he earned in [his] 
state of Islam (i.e. as a Muslim) is transferred to his Muslim heirs. Whatever 

he earned as a renegade is fay’- booty. 8 
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If he took [himself] to enemy territory as a renegade, and the judge 
(hakim) has declared [official] his removal [to enemy territory]: 

His slaves who were to be set free on his death ( mudabbars ) and the 

1. slave-women who were mothers of his children (umm al-walads) are 
set free, 

2. The debts upon him fall due, 

„ Whatever he earned in the state of Islam is transferred to his heirs 
from among the Muslims, 






The debts binding upon him in the state of Islam are paid from 
a whatever he earned while a Muslim, and whatever debts became 
binding on him while a renegade are paid from that [what he earned] 
while a renegade. 
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Whatever he sold, bought or transacted with from his [own] property in 
the state of his reneging, is suspended. 4 Then, if he becomes a Muslim 
[again], his contracts become valid, but if he dies, is killed or takes himself to 
enemy territory, they are void. 
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If the renegade returns as a Muslim after his taking himself to enemy 
territory has become official, whatever tangible item of his own property he 
finds in the possession of his heirs, he takes [back]. 
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When the female renegade transacts with her property in the state of her 
reneging, her transacting with it is permitted. 
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With regards to the Christians of Banu Taghlib, 4 twice what is taken as 
zakah from Muslims is taken from their wealth. [It] is [also] taken from 
their women but not from their minors. 





Whatever the leader has collected as kharaj from the properties of the 
Banu Taghlib, and whatever those at war [with the Muslims] have given as 
gifts to the leader, and the jizyah are [all] spent upon the welfare of the 
Muslims. With it, frontiers are secured, bridges and aqueducts built, and from 
it, the judges of the Muslims, their administrators and their scholars are paid 
whatever [amount] is sufficient for them, and from it, the provisions of the 
soldiers and their children are [also] paid. 


REBELS ( BAGHlS) 




When a group of Muslims take over some land and they leave obedience 
to the leader (Imam), he invites them to return to the [united] body, and he 
dispels their doubts. 
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He does not initiate fighting against them unless they initiate [it] against 
him. Then, if they initiate [fighting], he fights them until he disperses their 
group. 







If they have a band [waiting by], [then] one hastens to kill their wounded 
and give chase to those of them who flee. If they do not have a band, then one 
does not hasten to kill their wounded or give chase to those of them who flee. 
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Their children are not imprisoned and their property is not distributed [as 
booty ]. 1436 
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If the Muslims need to, there is no objection that they fight them with 
their own (the rebels’) weapons. 

5 4*3 1 Op> iW 

The leader holds their property and does not return it to them - but he 
does not distribute it - until they repent, then he returns it to them. 
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Whatever land-tax ( kharaj ) and the (‘ ushr ) the rebels had collected from 
the lands which they conquered, the leader (Imam) does not take from them 
[the inhabitants] a second time. 
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If they had spent it on its rightful purposes, it discharges [the duty] of 
those from whom it was taken, but if they had not spent it for its rightful 
purposes, then it is a duty on them that they should repay it for the sake of 

whatever is between them and Allah, exalted is He. 8 





J J^-\ 

HAZR WA IBAHAH - PROHIBITION & 

• • • 

PERMISSIBILITY 


• ji>' j-J <M 1 

Oj^O 'U^jS’-j Vl5j 4^51 4*?~j 

Wearing silk is not lawful for men but it is lawful for women. There is no 
objection to using [silk] as a pillow, according to Abu Hanlfah, may Allah 
have mercy on him, but they, may Allah have mercy on them, said that 
using it as a pillow 440 is disapproved. 
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There is no objection to wearing silk or brocade in battle, according to 

them , 144 may Allah have mercy on them, but it is disapproved according to 
Abu Hanlfah, may Allah have mercy on him. 
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There is no objection to wearing something woven ( mulham ), when its 
[warp] is silk and you make the weft with cotton or silky fabric ( khazz ). 4 

^WLa3\ yj J'i . a glsi 

It is not permitted for men to wear jewellery [made] of gold and silver, but 
there is no objection to a ring, belt and the decoration of a sword from silver. 
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It is permitted for women to wear jewellery [made] of gold and silver. 
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It is disapproved for a [male] minor to be dressed in gold and silk. 
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It is not permitted to eat, drink, [apply] oil and perfume from receptacles 
of gold and silver, for [both] men and women. 

J M JL«S-Aj j-b 

There is no objection to the use of receptacles [made] of glass, lead, 
crystal and carnelian. 
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It is permitted to drink from a silver-plated vessel, according to Abu 
Hanlfah, may Allah have mercy on him, as well as being mounted on a 
silver-plated saddle and sitting on a silver-plated bed. 

It is disapproved to mark every ten verses of the written copy of the 
Qur’an ( mushaf) 1 and to dot [the letters]. 
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There is no objection to the decoration of the written copy of the Qur’an, 
decorating the mosque and ornamenting it with liquid gold. 1 ‘ 1 


It is disapproved to employ eunuchs. 




c- 



There is no objection to the castration of animals and getting a [male] 
donkey to mount a [female] horse. 
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It is permitted to accept the statement of slaves and minors in [cases of] 
gifts and authorising [a slave]. 

i Jpi LjJL l pjh ^ 

In [cases of] ordinary transactions (mu‘amalat), 4 the statement of the 
dissolute is [legally] accepted. 8 
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In [cases of] religious matters ( diyanat ), 1 4 nothing but the statement of 
the morally upright is accepted. 
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It is not permitted for a man to look at [any bodily part] of a female non- 
relative ( ajnabiyyah ) except her face and her palms. If he is not safe from 
sexual desire, he does not look at her face except out of necessity. 

iil j^sLiJJj jl alp lil j 

O 1 jlj J >1 


It is permitted for the judge to look at the face of [a woman], when he 
wishes to pronounce a judgement upon her, and for the witness when he 
wishes to testify against her, even though they fear becoming aroused. 
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It is permitted for the doctor to look at the locus of disease on her [body]. 
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A man may look at the whole body of a man, except what is between his 
navel up to [and including] his knee. 
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It is permitted for women to look at in a man whatever a man may look 

at . 1450 
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A woman may look at [the same bodily parts] of a woman which are 
permitted for a man to look at in another man. 
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In the cases of his slave-woman who is lawful to him and of his wife, a 
man may look at their genitalia. 
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With respect to his un-marriageable ( mahram ) females, 4 a man may 
look at the face, head, chest, lower legs, and arms, but he cannot look at her 
back, belly or thighs. There is no objection if he touches those [parts] of her 
[body] it is permitted for him to look at. 

o» o' ^ <y j 


A man may look at in someone else’s slave-woman, that which it is 
permitted for him to look at of his [own] un-marriageable ( mahram ) females. 
There is no objection to him touching that [part] when he intends to purchase 
[her], even if he fears that he will be [sexually] aroused. 

The eunuch, in [terms of] looking at the female non-relative is the same as 
the un-castrated male. 
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It is not permitted for a slave to look at [any bodily parts] of his mistress 
except that of her which it is permitted for the male non-relative ( ajnabT) to 

look at . 1452 
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One may practise coitus interruptus ( ‘azl ) with his slave-woman without 
her permission but he may not practise coitus interruptus with his wife 
without her permission. 
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It is abhorrent to hoard the foodstuffs of humans and animals when that is 
in a land where hoarding would be harmful to its inhabitants. Whoever 
hoards grain off his own estate or what he has imported from another land is 
not [considered] to be hoarding. 
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The Sultan ought not to set prices for the people. 
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The sale of weapons during days of civil strife is abhorrent, but there is no 
objection to the sale of expressed fruit-juice to someone whom it is known 

will make wine from it. 1 
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WASAYA - BEQUESTS 
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Making a bequest ( wasiyyah ) is not obligatory, but it is recommended. 
[Making a] bequest to an heir is not permitted unless the [other] heirs permit 

it . 1454 

It is not allowed in anything over a third. 1 

The bequest in favour of a homicide is not permitted. 

It is permitted for a Muslim to make a bequest to a disbeliever, and a 
disbeliever to a Muslim. 
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The acceptance of the bequest is after the death [of the testator (must)]. 
So, if the legatee (musa lahu ) accepts it during the life [of the testator], or 
rejects it, that [decision] is void. 




It is recommended that a person bequeaths less than a third [of his 
property]. 
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When [the testator] bequeaths to a man, and he (i.e. the legatee) accepts 
the bequest in the presence of the testator but declines it when out of his 
presence, then that is not a [valid] refusal, but if he declines it in the presence 


of [the testator] then that is a [valid] refusal. 

f, 

Cj jpC j \ ; j t o 1 j a! V \ J b 3LLc aj ^ 

■H ** 

(i *4 tJj-iiM J-s *0 o^c ^ 

AAjjJ} wtLo 


The bequest (musa bihi) becomes owned by acceptance [by the legatee] 
except in one case and that is if the testator dies, then later the legatee [also] 
dies prior to acceptance, [in which case] the bequest enters the property of the 
heirs of the deceased. 
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Whoever bequeaths to a slave, a disbeliever or someone dissolute, the 
judge excludes them from the bequest and appoints [someone] other than 
them. 


Whoever bequeaths to his own slave while there are elders among the 
heirs, the bequest is invalid. 
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Whoever bequeaths to someone who is incapable of implementing the 
bequest, the judge associates another-oersoiLwith him. 8 
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Whoever bequeaths to two [persons], it is not permitted for either of the 
two to transact [with it] without his associate, according to Abu Hanlfah and 
Muhammad, may Allah have mercy on them, except in: 

1. Purchase of a shroud for the deceased, 






2. His [funeral and burial] preparation, 

3. Food for his minor children and their clothing, 

4. The return of specific deposits, 

5. The execution of a specific bequest, 

6. Setting a specific slave free, and 

7. The payment of debts and litigations with respect to the deceased. 4 
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Whoever bequeaths a third of his property to a man, and a third of his 
property to another, and the heirs do not allow [this], then [only] a third is 
[shared] between the two in two halves. 

If [the testator] bequeaths a third to one of the two, and a sixth to the 
other, then the third is [shared] between both of them in thirds. 4 
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If he bequeathed his entire property to one of the two and a third of his 
property to the other and the heirs do not allow [that], then the third is 
[shared] between the two in four portions, according to Abu Yusuf and 
Muhammad, may Allah have mercy on them. Abu Hanlfah, may Allah 
have mercy on him, said that the third is [shared] between both of them in 
two halves. 
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Abu Hanlfah, may Allah have mercy on him, does not give to the legatee 
anything in excess of a third except in [the cases of]: 

1. Muhabah , 1463 

2. Si ‘ayah, 1464 and 







3. Darahim mursalah. 
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Whoever makes a bequest and there is a debt which he owes which 

overwhelms his property, the bequest is not permitted unless the creditors 
release [him] from the debt. 
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Whoever bequeaths the share of his son, the bequest is void. If he 
bequeaths an [amount] equal to the share of his son, it is permitted. Then, if 
he has two sons, the legatee has a third [as maximum]. 


Alf dUii< 


j j' < 


j\ tVy aXS- JlPi jfAj 

fr 

l 1 ^ Aj jvjSJ J C-JcJ l Sy* jCita L>- 


Whoever sets his slave free during his [terminal] illness, or sells, or 
performs muhabah, or gives as a gift, then all of that is permitted and it is 
taken into account from the third [of his property], 1468 and the sharers in the 
bequests are given from it. 
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If he performs muhabah, then later sets [the slave] free, the muhabah is 
more excellent, according to Abu Hanlfah, may Allah have mercy on him. If 
he sets [the slave] free, then later performs muhabah, they are both the same. 

They, 1470 may Allah have mercy on them, said that setting a slave free is 
more excellent in both cases. 
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Whoever bequeaths a portion of his property, then he [the person to whom 







it was bequeathed, i.e. the legatee] has the inferior [portion] from the portions 
of the heirs, unless it becomes less than a sixth in which case the sixth is 
topped up for him. 

JJ 4.'Is .> t-y>o ^>o\ 

If he bequeaths a part of his property, it is said to the heirs, “Give to him 
whatever you wish.”_ 
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Whoever bequeaths bequests regarding [the performance of] the rights of 
Allah, exalted is He, the obligations ( fara’id ) are given priority over others, 
[irrespective of whether] the testator advanced them or delayed them [when 
mentioning them], such as the hajj, zakah and expiations. Whatever of it is 
not obligatory is given the priority that the testator gave it [when mentioning 
them]. 
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Whoever bequeaths [the performance of] the hajj of Islam, [the heirs] 
should send one person for hajj from his city on his behalf, who [sets forth] 
mounted. If [the property of] the bequest does not reach [the level of] 
expenditure [to be incurred], then they send someone forth for hajj on his 
behalf from whichever [place] it reaches. 
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Whoever proceeds from his city as a hajjT and dies along the way, and 
bequeaths that hajj be performed on his behalf, [then] hajj is performed on 
his behalf from his city, according to Abu Hanlfah, may Allah have mercy on 
him. They, 14 may Allah have mercy on them, however, said that hajj is 






performed on his behalf from [the location] where he died. 
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The bequest of a minor or of a slave who has contracted to purchase his 
freedom ( mukatab ) is not valid, even though they leave enough [property 
behind]. 1472 
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Retracting the bequest is permitted for the testator. If he announces the 
retraction, it is a [valid] retraction. Whoever disputes the bequest, it is not 
[considered] a retraction. 
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Whoever bequeaths to his neighbours, then they are the adjacent 
[neighbours], according to Abu Hanlfah, may Allah have mercy on him. 
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Whoever bequeaths to his in-laws ( ashar ), the bequest is for every un¬ 
marrigeable relative (dhu rahim mahrani) on [the side of] his wife. 
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Whoever bequeaths to his akhtan, then they are the husbands of every one 
of his un-marriageable female relatives. 
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Whoever bequeaths to his close relatives (aqriba ’), the bequest is to the 
closest, then the [next] closest of every un-marriageable relative (dhu rahm 
mahram ). [Neither the] parents nor children are included in them, and it is for 
two [persons] or more. 1 ^ 
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When someone bequeaths that, and he has two paternal uncles and two 
maternal uncles, the bequest is for his two paternal uncles, according to Abu 
Hanlfah, may Allah have mercy on him, but if he has one paternal uncle and 
two maternal uncles, then the paternal uncle has a half [of the bequest] and 
the two maternal uncles have [the other] half. 
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They, 4 may Allah have mercy on them, said that the bequest [which is 
made to his relatives] is for everyone who is a descendent of the most distant 
[paternal] grandfather of his in Islam. 
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Whoever bequeaths to a man a third of his dirhams or a third of his sheep 
and goats, and two-thirds of that perish and a third remains, and it proceeds 
out of a third of whatever of his property is left, then [the legatee] has the 
whole of whatever remains. 
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Whoever bequeaths a third of his garments, and two-thirds of them perish 
and [only] a third of them remains, and it proceeds from a third of whatever 
of his property remains, he is only entitled [to] a third of what remains of the 
garments. 
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Whoever bequeaths to a man a thousand dirhams, and he [himself] has 
tangible property (‘ ayn ) and [also he is owed] debts ( dayn ), if a thousand be 
produced from a third of the tangible [property], it is paid to the legatee, but 
if it cannot be produced [from it], then a third of the tangible [property] is 
paid to him. Whenever something is produced from [repayment of] the debt, 
a third of it is taken until the thousand [dirhams-worth] is paid in full. 
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Bequest to a foetus is allowed, and [to bequeath] a foetus, when it is 
delivered in less than six months from the day of the bequest. 

ijjUo J *.J yj lil J 


Whoever bequeaths a slave-woman to a man, excluding her foetus, the 
bequest and the exception are [both] valid. 
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Whoever bequeaths a slave-woman to a man, and she gives birth to a child 
after the death of the testator [and] prior to the legatee accepting, and then 
later the legatee accepts, and both of them proceed from the third [of the 
total property of the testator], then both of them are the legatee’s. But if they 
cannot both proceed from the third, he sticks to the third and takes the share 
from them both in total, according to the verdict of Abu Yusuf and 
Muhammad, may Allah have mercy on them. Abu Hanlfah, may Allah have 
mercy on him, however, said that he takes that [share which is not more than 
a third of the total] from the mother. If anything is left over, he then takes it 
from the child. 
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Bequest of the service of his [the testator’s] slave and residency in his 
house for a specified [number of] years is permitted, and that is also 
permitted indefinitely. 
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If the bondage of the slave proceeds from the third, he is submitted to [the 
legatee] for service. If [the testator] has no property other than him, [the 
slave] serves the heirs for two days, and [serves] the legatee for one day. If 
the legatee dies, [the slave] returns to the heirs, but if the legatee dies during 
the life of the testator, the bequest is void. 
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When someone makes a bequest to the children of so-and-so, the bequest 
is between them, the male and the female being equal in that respect. 
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If the testator makes a bequest to the heirs of so-and-so, the bequest is 
between them [according to]: “For the male there is the equivalent of the 

share of two females.” 4 
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Whoever bequeaths to Zayd and ‘Amr a third of his property, but ‘Amr 
was dead [at the time], then the third all goes to Zayd. 
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If he says, “A third of my property is [to be shared] between Zayd and 
‘Amr,” and Zayd was dead [at the time], ‘Amr has a half of the third. 478 
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Whoever bequeaths a third of his property and he has no property [at all], 
then later he earns some property, the legatee is entitled to a third of whatever 
[the testator] owns at [the time of] his death. 




FARA ’ID - INHERITANCE 
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There is unanimous agreement that ten males inherit: 

1. A son, 

2. A son of a son, even if lower in descent, 

3. A father, 

4. A paternal grandfather, even if higher in ascent, 3 

5. A brother, 

6. A son of a brother, 

7. A paternal uncle, 

8. A son of a paternal uncle, 

9. A husband, and 

10. A master who sets [his] slave free. 
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and of the females there are seven: 

1. A daughter, 

2. A daughter of a son, 

3. A mother, 

4. A grandmother, 

5. A sister, 

6. A wife, and 

7. A mistress who sets her slave free. 
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Four [people] do not inherit: 

1. A slave, 

2. A homicide from the person killed, a 

3. A person who reneges [on Islam], and 

4. People of two [different] religions. 48: 
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There are six shares fixed in the book of Allah m: 

1. A half, 

2. A quarter, 

3. An eighth, 

4. Two-thirds, 

5. A third, and 

6. A sixth. 
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The half is the fixed share of five [persons]: 

1. A daughter, 

2. A daughter of a son, when there is no proper daughter, 

3. A full sister, 1484 

4. A half-sister from the same father if there is no full sister, and 

5. A husband, when the deceased [woman] has no children and no 
grandchildren [from a son], no matter how much lower in descent. 
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The quarter [share] is: 





1. For the husband with a child, 1485 or [with] a grandchild, 148 even if 
lower in descent, 

2. For the wife, when the deceased [husband] has no children or 
grandchildren [from a son]. 
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The eighth [share] is for wives with a child, 148 or a grandchild [from a 
son]. 


The two-thirds [share] is for every two or more of those whom a half is 
their fixed share, except the husband. 
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The one-third [share] is for the mother, when the deceased has: 

1. No child, 

2. No grandchild [from a son], or 

3. Two or more brothers or sisters. 
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A third [share] of whatever remains is assigned to her as a fixed share in 
two cases, 488 and they are [in the presence of]: 

1. A husband and both parents [of the deceased], or 

2. A wife and both parents [of the deceased], 1489 

so he has a third of whatever remains after the fixed shares of the husband 
or wife. 1490 
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It is [also] for every two or more uterine siblings, the males of them and 
the females of them being equal in that. 1 
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A sixth is the fixed share of seven [persons]: 

1. Each of the parents along with a child or a son’s child, 

2. The mother along with siblings, 

3. It is for grandmothers [with a child or a grandchild [from a 

son]], 1494 , 1495 

4. The grandfather 149 with a child or a grandchild [from a son], 

5. Daughters of a son (granddaughters) along with a daughter, 

6. Sisters from the father along with a full sister, and 

7. A single uterine sibling. 


Eclipses in Inheritance 
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1. Grandmothers are dropped [from the inheritance] because of [the 
presence of] the mother, 

2. The grandfather, brothers and sisters [are dropped] because of [the 
presence of] the father. 

Jwi-Cj Ik t ijrjS 1 jJs j : djU -X>-b jjj} ■ 5 

And the uterine sibling is dropped [from the inheritance] because of any 
one of four [persons]: 

1. The child, 

2. The grandchild, 

3. The father, and 

4. The grandfather. 
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When the daughters take [their] two-thirds in full, the granddaughters are 
dropped, unless there is a grandson [from a son] at their level or below them, 

so he agnatises them. 
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When full sisters have taken [their] two-thirds in full, the agnatic sisters 
are dropped, unless there is with them a brother who agnatises them. 




RESIDUARIES (‘ ASABAT) 
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The closest residuaries (‘ asabat ) are: 

1. The sons, then 

2. Their sons, then 

3. The father, then 

4. The [paternal] grandfather, then 

5. The sons of the father, and they are the [agnatic] brothers, then 

6. The sons of the grandfather, and they are the paternal uncles, and then 

7. The sons of the great-grandfather. 1498 
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When the sons of the father are level in one class, then the more deserving 
of them is whoever is from the [same] mother and father. 
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The son, the grandson [from a son] and the brothers share with their 
[respective] sisters [according to]: “For the male there is the equivalent of the 

share of two females.” 
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Apart from these residuaries, their males alone inherit [and] not their 
females. 1502 
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If there is no agnate [residuary] relative, then the residuary is the master 
who sets free [if the deceased was his freed slave], then the closest, then the 
next closest from the agnate relatives of the master. 
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EXCLUSION FROM INHERITANCE ( HAJB) 
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The mother is excluded from a third [of the inheritance] [but instead 
receives] a sixth by [the presence of]: 

1. A child, 

2. A grandchild [from a son], or 

3. Two brothers. 

ja». 

The residue from the daughters’ fixed share is for the grandsons and their 
sisters [on the basis of]: “For the male there is the equivalent of the share of 

two females .” 
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The residue from the full sisters’ fixed share is for the agnatic brothers and 
sisters [on the basis of]: “For the male there is the equivalent of the share of 
two females .” 
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When someone leaves a daughter, and granddaughters by a son and 
grandsons by a son, then the daughter has a half and the remainder is for the 
grandsons and their sisters, [on the basis of]: “For the male there is the 
equivalent of the share of two females .” 
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[And] likewise, the residue from the full sister’s share is for the agnatic 
brothers and sisters [on the basis of]: “For the male there is the equivalent of 
the share of two females .” 



Whoever leaves behind two sons of a paternal uncle, one of whom [also] 

is a uterine brother, 1504 then the [uterine] brother has a sixth, and the 
remainder is [shared] between the two of them in two halves. 


The Issue of Mushtarakah 
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Mushtarakah is that a woman leaves behind a husband and a mother - or a 
grandmother, [some] uterine brothers and one full brother, then the husband 
has a half, the mother a sixth, the uterine brothers a third and there is nothing 
for the full brothers. 



REDISTRIBUTION OF RESIDUE (RADD) 
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When there are no residuary heirs, the excess after the fixed shares of 
those who have shares ( dhawu’s-siham ), is redistributed among them 
according to their shares, except to the spouses. 
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The [unintentional or deliberate] homicide does not inherit from the [one 
whom he] killed. 
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Disbelief ( kufr ) is one religion; its people inherit because of it [from 
one another], but the Muslim does not inherit from the disbeliever nor the 
disbeliever from the Muslim. 






The property of the renegade is for his Muslim heirs. Whatever he had 
earned during his state of reneging [on Islam] is fay ’-booty. 
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When a group [of people] drown or a wall falls on them, and it is not 
known who amongst them died first, then the property of each one of them is 
for their heirs who are living. 
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When two close relationships are united in a Magian, such that if they 
separated into two [distinct] persons, one of the two would inherit with the 
other, [the Magian], [in such a case] would inherit from them both. 






The Magian does not inherit by the invalid marriages which they deem 
lawful in their religion . 1508 




The residuary heirs of the illegitimate child and [of] the child of [a couple 
who have engaged in] imprecation ( mula‘anah ) is the master of their 

mothers. 
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Whoever dies and leaves behind an unborn child, his property 10 remains 
suspended until his wife delivers her child, according to the verdict of 
Abu Hanlfah, may Allah have mercy on him. 
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According to Abu Hanlfah, may Allah have mercy on him, the grandfather 
has more right to the inheritance than the brothers. Abu Yusuf and 
Muhammad, may Allah have mercy on them, said that he shares with them 
[equally] unless the [act of] sharing reduces [the share] for him to less than a 
third. 


When there are grandmothers joined together, then the one [who is] the 
closest of them has a sixth. 
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The grandfather excludes his own mother . 1512 
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The mother of the maternal grandfather does not inherit any share. 
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Every grandmother excl 


er own mother. 





RELATIONS BY THE WOMEN’S SIDE ( DHAWU’L- 

ARHAM) 

l j Ajjj ^ A? A J 

tJUl-lj t *ji3! c-ju j i £}\ j tc-i-Vl jJj i*jZs- 

jAjll -Jjj 4A*a5^j t^S/ ujij iaJI>-W 

f-v: ti 5 ' 


When the deceased has no agnate residual heirs (‘asabah) and no 
[Qur’anic possessors of] fixed shares (dhu sahm), relations by the women’s 
side ( dhawu’l-arham ) inherit him. They are ten: 

1. A child of a daughter, 

2. A child of a sister, 

3. A daughter of a brother, 

4. A daughter of a paternal uncle, 

5. A maternal uncle, 

6. A maternal aunt, 

7. A maternal grandfather, 

8. A paternal uncle of the mother, 

9. A paternal aunt, 

10. A child of a uterine brother, 

and whoever is connected through them. 
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The most deserving of them is he/she who is: 

1. From the children of the deceased, then 

2. The children of the parents, or of either of them, and they are daughters 
of brothers and children of sisters, then 






3. Children of both parents of his parents, or of either one of them, and 
they are maternal uncles, maternal aunts and paternal aunts. 
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When two [distinct] heirs are level at any stage, then the more deserving 
of them is the one who is [closer by being] connected through an heir, and the 
closer of them is more deserving than the further of them. 
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The maternal grandfather is more deserving than the child of the brother 
and [the child] of the sister. 





The master who sets free is more deserving to the residue of the share of 
those who have fixed shares when there is no residual heir other than him. 


The master in the contract of clientage ( mawla’l-mawdlah ) inherits. 
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When the freed slave leaves behind the father of his master and the son of 

his master, his property is for the son, according to them. Abu Yusuf, may 
Allah have mercy on him, however, said that the father has a sixth and the 
son the remainder. 
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If [the freed slave] leaves behind [both] the grandfather of his master and 
the brother of his master, then the property is for the grandfather, according 
to Abu Hanlfah, may Allah have mercy on him, but Abu Yusuf and 
Muhammad, may Allah have mercy on them, said that it is for both of them. 
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Clientage (wa/a ’) cannot be sold or gifted. 
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CALCULATION OF SHARES (HISAB AL-FARA ’ID) 
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When, in a case, there is a half and a half, or a half and the remainder, its 
basis is two. 
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If there is a third in it and the remainder, or two-thirds and the remainder, 
then its basis is from three. 8 
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If there is a quarter in it and the remainder, or a quarter and a half, then the 
basis is from four. 
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If there is an eighth in it and the remainder, or an eighth and a half, then 
the basis is from eight. 
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If there is a half and a third in it or a half and a sixth then its basis is from 


six. 




[The basis of decision] may rise to seven, eight, nine and ten. 
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If there is with the quarter a third or a sixth, then its basis is twelve, and 







that may rise to thirteen, fourteen and fifteen. 
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If there is with the eighth two-sixths or two-thirds, then its basis is twenty- 
four, and it may rise to twenty-seven. When the issue is [fully] distributed 
between the heirs then that has worked out correctly. 
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If the shares of a group of them do not properly divide up, then multiply 
their number [of sharers] by the basis of the case, and adjust it if it needs to 
be adjusted. Whatever is produced, the case will work out correctly with that, 
like: 
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A wife and two brothers - the wife has a quarter share and the brothers 
have the remainder: the three-quarters. It does not divide between the two 
[brothers equally]. You multiply two by the basis 1521 in the case and it 
becomes eight [shares]. The issue works out correctly with that. 
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If their shares agree with their number, then multiply their highest 
common factor ( wifq ) with the basis of the case, like: 

..5..." y ^gA 

fi* * 

y * /t ) ^ - i. - U b l^ 


A wife and six brothers - the wife has a quarter and the brothers have 
three shares [i.e. the remaining three-quarters] which do not divide [fully] 
amongst them. You multiply a third of their number by the basis of the case 




and from that the case will work out correctly. 
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If the shares of two parties or more do not [fully] distribute, multiply [the 
shares of] one of the two parties by [those of] the other. Then, [multiply] the 
aggregate with [the shares of] the third party. Then, [multiply] the aggregate 
with the basis of the case. 
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If the numbers are equal, either of the two will be sufficient for the other, 
like two wives and two brothers; you multiply two by the basis of the 

case. 1524 


jsSh JS Sh y Uj*. a>-1 jiT j\ j 

jJi\ AjwjVl CUjjvS \b\ ‘ gj 


ir 


If one of the two numbers is a factor of the other, then the larger [number] 
is sufficient for the smaller, such as four wives and two brothers; when you 

multiply by the four, it suffices you for the other. 
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When one of two numbers conforms to the other, you multiply the highest 
common factor of one of the two by the aggregate of the other. Then, [you 
multiply] the aggregate by the basis of the case, such as four wives, one sister 
and six paternal uncles; six conforms to four [in being divisible] in half. You 
multiply half of one of them by the aggregate of the other, then [you 
multiply] the aggregate by the basis of the case, it becomes forty-eight, 






and from that the case works out correctly. 
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When the case [works out] correctly, multiply the shares of each heir by 
the inheritance, then distribute the aggregate on account of whatever share is 
correct, 8 and the right of the heir will be produced [in this manner]. 
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When the inheritance has not been distributed until one of the heirs dies: if 
whatever he was receiving from the first deceased, divides amongst his heirs, 
then both cases will work out correctly according to how the first worked out 
correctly, but if it does not divide, the share of the second deceased will work 

out correctly according to the manner which we have mentioned. 1 Then 
[the share of] one of the two cases will be multiplied by the other, even if 
there is no common factor between the shares of the second deceased and that 

according to which the share worked out correctly. 
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If their shares do have a common factor, then multiply [the highest 
common factor of] the second case by the first. Whatever is aggregated, both 
cases will work out correctly. Everyone who has something [of inheritance] 
from the first case, it is multiplied with whatever the second case has worked 
out correct with, and whoever has something from the second case, it is 
multiplied with the highest common factor of the inheritance of the second 




deceased. 
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When the issue of abolishment ( mundsakhah ) [works out] correctly and 
you wish to know what each one would receive according to calculation in 
dirhams, you divide whatever the case was correct on with forty-eight 
[grains]. Whatever proceeds, you would take that for him as a measure 
from the shares of each heir. 




